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X. General Principles in International law: Reshuffling Normative Concepts 

Matina Papadaki 

 

Abstract 
 
 
This chapter examines the issue of the general principles of international law in the 
jurisprudence of the International Court of Justice (ICJ) and the Permanent Court of 
International Justice (PCIJ). It argues that the separation between general principles of law and 
general principles of international law, while potentially analytically useful, does not cohere 
with practice. Consequently, it contends that we should instead conceive of general principles 
as a heterogenous and composite normative category capable of accommodating norms of 
different pedigrees and qualities. The chapter illustrates this point by challenging three main 
orthodoxies associated with general principles of law. It also attempts to provide a taxonomy 
that accommodates the fluid boundaries between custom and general principles as it arises from 
the Court’s jurisprudence.  
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X.1 Introduction 

 

In this chapter I will examine the issue of the general principles of international law in the 

jurisprudence of the International Court of Justice (ICJ) and the Permanent Court of 

International Justice (PCIJ). I will argue that the separation between general principles of law 

and general principles of international law, while potentially analytically useful, does not 

cohere with practice. As such, I argue that we should instead conceive of general principles as 

a heterogenous and composite normative category capable of accommodating norms of 

different pedigrees and qualities. 

 

My aim will be to challenge three main orthodoxies1 associated with general principles of law:  

 

(i) First, that the sole purpose of general principles is gap filling, and that they are the 

only source capable of serving such a function. The idea of gaps itself is based on 

many important presuppositions (whether law is a system or not; the possibility of 

gaps, and thus the nature of law; etc.) and their filling can stem from axioms 

underpinning the system. In fact, principles used in famous cases are not domestic 

legal principles, but axiomatic closing rules or overarching principles. 

(ii) Second, that all general principles that are fundamental in international law are of 

international customary law origin. Not all foundational principles can, strictly 

speaking, stem from practice. 

(iii) Third, that procedural norms that are fashioned by courts rather than state practice, 

and which do not neatly correspond to domestic principles, can only be of 

customary nature. 

 

In short, I will use the PCIJ and ICJ case law to illustrate how general principles do not conform 

to the above definitional orthodoxies or mainstream presuppositions. It will also attempt to 

provide a taxonomy that accommodates the fluid boundaries between custom and general 

principles as it arises from the Court’s jurisprudence.  

 
1 By way of illustration, these orthodoxies can be found in two of the most important English language 
international law textbooks, namely Malcolm Shaw’s ‘International Law’, and ‘Brownlie’s Principles of Public 
International Law’. These orthodoxies are addressed at pp. 82-88 of Shaw, and treated in greater detail (and in 
fact contested) in Brownlie, (see p. 33 et seq.). The fundamental claim on which this chapter builds is that there 
exists in international jurisprudence and international legal scholarship a crystallised notion of general principles 
as necessary ‘gap fillers’ for the ‘underdeveloped’ system of law that is international law that stem from 
domestic analogies.  
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Before proceeding any further, it is necessary to make two important preliminary clarificatory 

remarks. A first and crucial disclaimer relates to the work of the International Law Commission 

(ILC) on this topic. I would like to make clear that while I will engage with this work where 

appropriate, it is not my aim to cover the same ground as the ILC on this topic. This choice is 

owed to two factors, one substantive and one practical. Substantively, my work is different in 

scope and focus, starting from the case law of the PCIJ and the ICJ and working towards a 

reconceptualisation of general principles through this practice. As such, the scope is narrower 

than that of the ILC, which focuses on general principles of law as a source of international 

law in a broad and all-encompassing sense. My argument is also more focused on identifying 

different permutations of provenance and function of principles in their application by the 

Court rather than solely from the standpoint of codifying a source of law. In terms of 

practicality, it is not possible to exhaustively refer to all the relevant and important comments 

of ILC members and states in the Sixth Committee for the purposes of this chapter. With this 

important qualification in mind, we can turn to considering the first of three orthodoxies 

challenged in this chapter. 

 

X.2 Challenging Orthodoxy 1: Questioning the Role of General Principles in Relation 

to Gap Filling and Non Liquet   

 

The first of the orthodoxies that I challenge relates to the role of general principles. The 

classical role of general principles of law, viewed as the rationale for their inclusion in the 

Court’s Statute, has been gap-filling,2 for the avoidance of a non liquet due to potential lack of 

treaty and customary rules, and as stemming from the more developed domestic systems. While 

this may ultimately be the conception of general principles around which the Advisory 

Committee of Jurists coalesced,3 it can be argued that the majority of Committee members 

actually had a wider category in mind, one that went beyond mere gap filling.4 

 

 
2 Redgwell 2017, p. 7. 
3 League of Nations 1920, p. 365. 
4 ‘A significant dimension in the debate was the shared belief that international law was more than positive rules, 
in the Advisory Committee identified with treaty and custom… The debate was, so to speak, upside-down. The 
members did not need sources to define the scope of international law. It was because they knew there was more 
to international law than 'positive rules' laid down in treaty and custom that they looked for other sources, not 
the other way around. No doubt, adding yet another source did not necessarily exclude the possibility of a non 
liquet’: Spiermann 2003, p. 218 (emphasis added, footnote omitted). 
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In this section I will critically assess the idea of general principles as a gap-filling tool, laying 

out possible understandings with different theoretical justifications and practical conclusions. 

By inquiring into the possibility of the existence of gaps, on the one hand, and the normative 

role and function of general principles in international law, on the other, I will argue that stating 

that there are gaps that can be filled by a general principle of law drawn from domestic law 

simplifies the discourse and eclipses rather than elucidates answers. Ultimately, I will argue 

that the practice of the PCIJ and the ICJ shows us that general principles should not only be 

conceived as gap-filling tools but rather as a composite and heterogenous normative category, 

which is predominantly court specific and geared to settling disputes.5  

 

Any conception that sees the role of general principles solely as gap filling rests on a number 

of presuppositions. These include the presupposition that law has gaps; that these gaps are to 

be filled by reference to another, extraneous pool of norms; a dualist conception of international 

law; and lastly that (by implication) general principles of law are a subsidiary source and not a 

primary one.6 Of course, the question of gaps in the law is a general jurisprudential problem, 

not specific to the international legal order. As Irti has aptly noted: 

 

The debate on this topic is transnational, and since the twentieth century it has 

revolved around some recurrent themes and particularly around the analysis of a 

range of problems categorized by the scholars of legal gaps: the ‘typological 

problem’, which focused on the need to define the concept of gap; the ‘ontological 

problem’, which triggered the debate about the completeness of legal systems and 

aiming to confirm or deny the existence of the legal gaps; the ‘methodological 

problem’, which examines in depth the methods of legal reasoning used by the 

 
5 Although one might say that it is natural that general principles be geared towards settling disputes given that 
Article 38(1) ICJ Statute, the most common reference point for general principles, is an applicable law clause of 
an international court, this particular provision is widely accepted as being much more than that. Rather, it is the 
touchstone for sources of international law, thus all paragraphs of Article 38(1) ICJ Statute have a life outside it. 
Nevertheless, as the chapter argues, general principles are distinct in that they are uniquely court-oriented, i.e. in 
comparison to treaties and customary international law, they are employed mostly in dispute settlement rather 
than guidance of State behaviour. 
6 In the context of the ILC’s work on the subject there was disagreement among both Commissioners and States 
in the UN Sixth Committee as to whether the gap-filling role of principles makes them hierarchically inferior. The 
position adopted by the ILC was that there was no hierarchy and that it was a question of application of lex 
specialis. See ILC (2022),  Third Report on General Principles by Marcelo Vázquez-Bermúdez, Special 
Rapporteur, UN Doc. A/CN.4/753, (ILC General Principles Third Report) paras. 68 and 82. This was also 
expressed in ILC (2023) Report of the International Law Commission on the Work of its Seventy-third Session, 
UN Doc. (A/CN.4/755), (ILC Report Seventy-third Session) paras. 42 and 44, summarising the debates on the 
apparent conflict between a gap filling role and a non-hierarchy among primary sources. 
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interpreter in order to integrate any gaps; and the ‘phenomenological problem’, 

raised by those who wanted to deal with legal gaps as variables depending on the 

interpretation.7 

 

The same issues are also applicable in the international system. This problem, however, was 

more keenly felt by the jurists drafting the Statute since, at this point in time and arguably still 

today, international law and adjudication were comparatively newer, and thus more sparse in 

terms of specific rules, than domestic legal orders.8   

 

I take as my starting point that it is inevitable that there will be cases where the sources of law 

cannot provide a complete answer to a legal question. Third, the problem of gaps in the context 

of international dispute settlement has most often been linked to the question of how the Court 

should deal with a non liquet. It is for this reason that I provisionally define gaps as legal 

questions to which the Court has no complete legal answer.9 The latter two of these points 

deserve to be explored in further detail.   

 

X.2.1 Questioning the Existence of Gaps 

 

My starting point that gaps in the law are inevitable runs contrary to traditional doctrine, which 

took the position that gaps in the law are not possible for two completely opposed reasons. 

Hans Kelsen argued that the international legal system is by definition complete and where no 

specific rules exist, the answer is given by the ‘negative residual rule’; what is not prohibited 

is permitted.10 This is a formal position on the completeness of law.11 Hersch Lauterpacht on 

 
7 Irti 2014, p. 160 (footnotes omitted). 
8 See for example Voyiakis 2009, p. 241, ‘[a]s international legal practice becomes richer and denser with the 
passage of time, the potential for gaps in the fabric of international law tends to diminish and so does the number 
of occasions for applying general principles of law’. 
9 For this definition see Raz 1979, p. 70. The author also distinguishes between jurisdictional gaps (defining a 
system as complete if the courts have jurisdiction over all legal questions) and legal gaps (a legal system is 
considered complete when it contains complete legal answers to the legal questions over which it has jurisdiction). 
We are here only concerned with legal gaps. 
10 Kelsen 1966, p. 438: ‘If there is no norm of conventional or customary international law imposing upon the 
state (or another subject of international law) the obligation to behave in a certain way, the subject is under 
international law legally free to behave as it pleases; and by a decision to this effect existing international law is 
applied to the case’; for a self-described ‘neo-Kelsenian’ view, see also Kammerhofer 2009, p. 333. Utilising 
Kelsen’s net analogy, Kammerhoffer restates the impossibility of gaps in the law, arguing that the holes in the net 
are just non-net, like gaps are just spaces devoid of law, lacking normativity and in this respect just not part of the 
law. The result of this view is that gaps defined in this way are not flaws to be remedied (see p. 350). 
11 I believe, however, that in positive law there is no such thing as an a priori complete legal system, see generally 
Tammelo 1959, p. 200: ‘There appears to be no a priori reason why a legal order could not be a logically open 
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the other hand, chose to justify the impossibility of non liquet based on the material 

completeness12 and unity of international law. In accordance with the logic of the latter 

position, the prohibition of non liquet is conceived as an a priori legal principle, outside the 

realm of positive law, while non liquet itself is a general principle of law. 

 

From another perspective, the analysis by Lucien Siorat13 takes a more nuanced approach in 

the attitude of the judge with respect to different kinds of gaps and by neatly separating law 

application and law creation. Siorat divided lacunae in international law into four categories: 

obscurities (obscurités) and logical deficiencies (insuffisances logiques), which could be dealt 

with via interpretation; lacunae where the judges had to exercise a supplementary function 

while applying the law (fonction supplétive); and social deficiencies (insuffisances sociales) 

and legal deficiencies (carences de droit), both of which entail a creative function on the part 

of the judge if they are to be ‘filled’. According to Siorat, in the cases of social and legal 

deficiencies judges should not create the law as this would mean that they overstep their 

mandate. The latter category ties in with one of the arguments of critique against Lauterpacht’s 

views on gaps put forward by Julius Stone, who argued that material completeness of the law 

based on the obligation of the judge not to declare a non liquet inevitably leads to the question 

whether settling a case is more important that settling it right.14 This examination brings into 

sharp focus the fact the question of gaps is neither adequately nor necessarily resolved by 

recourse to an additional source of law.  

 

X.2.2 A Court- Oriented Tool? Filling Gaps to Avoid Non Liquet 

 

This is, of course, not only a theoretical question – it has also arisen in the Court’s practice. It 

is this practice that shows that general principles are not most usefully conceived of as a gap-

 
normative system’; see also, Raz 1979, p. 54; who argues that an anti-reductivist explanation of legal statements 
based on the sources thesis presupposes the possibility of gaps in positive law. 
12 Material completeness can of course be justified outside the realm of positive law, see e.g., Le Fur 1927, p. 793, 
arguing that the inexhaustibility of the rules is derivable from objective justice, in the form of general principles 
of law. 
13 Siorat 1958. 
14 Stone 1959, p. 159: ‘At what point does the maxim that it is more important that a case be settled than that it be 
settled right, defeat itself? At what point does a legal judgment “settling” a case on an inadequate basis of 
knowledge and experience only serve to exacerbate the process of conflict by prematurely entrenching one side 
behind a bastion of vested legal right? ...Because no general answer to this can be given the present writer believes 
that it should be left open to a tribunal, in the absence of contrary request by both parties, to decide that the 
authoritative legal materials and other resources available for judgment do not in the particular case enable it to 
make a binding judgment’. 
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filling tool but rather are a composite and heterogenous normative category, which is 

predominantly court specific and geared towards settling disputes. More specifically, in the SS 

Lotus case,15 the PCIJ famously pronounced that it was unable to find any rule of jurisdiction 

conclusively deciding the legal issue contested by the parties. In doing so it used the closing 

rule,16 that ‘[r]estrictions upon the independence of States cannot… be presumed’.17 In 

contrast, in the ICJ’s Nuclear Weapons Advisory Opinion,18 the Court opined that: ‘in view of 

the current state of international law … [the Court] could not conclude definitively whether the 

threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of 

self-defence, in which the very survival of a state was at stake’,19 but did not explicitly affirm 

the approach to the question of non liquet that the PCIJ had taken in the Lotus case. The Court 

perhaps came closer to a true non liquet––that is, deciding without having recourse to a closing 

rule––in its Kosovo Advisory Opinion, in which it found that there was no applicable rule of 

international law prohibiting the adoption of the declaration of independence of Kosovo.20  

Crucially, what all these cases have in common is that principles derived from domestic law 

through a comparative methodology had absolutely no role to play in the Court’s reasoning. 21  

 

The problem of filling gaps relates more to the perception of the system and its goals,22 rather 

than the provenance of principles. As such, it cannot be fully resolved by reference to a specific 

 
15 On the subject see, among others, Handeyside 2007, p. 71; Pellet 2008; Pazartzis 2013. 
16 League of Nations 1920, pp. 314-5; Ricci-Busatti 2019. 
17 PCIJ, The Case of the SS Lotus, Judgment, 7 September 1927, PCIJ Ser A No 10, p. 18. It should be noted that 
the case can be read in many different ways and it could be seen, for example, as a case where France, having the 
burden of proof, failed to establish that Turkey was not permitted to make use of the objective territoriality or 
passive personality principles of jurisdiction, and in that sense that it had violated international law. Nevertheless, 
any of the possible takes and descriptions do not change the fact that in the almost a century of practice following 
the judgment, the PCIJ’s dictum has been most often referred to in the sense of being an example of a closing 
rule, see e.g.,  ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ Rep 
226 (Nuclear Weapons AO), p. 266. 
18 See, among others, Weil 1998, p. 109; Reisman 1968, p. 770; Neff 2009; Kulovesi 1999, p. 55; Dekker and 
Werner 1999, p. 225. 
19 Nuclear Weapons AO, p. 266. 
20 ICJ, Accordance with International Law of the Unilateral Declaration of Independence in respect of Kosovo, 
Advisory Opinion, 22 July 2010, ICJ Rep 403, (Kosovo AO) p. 452, para. 122. 
21 Thirlway 2014, pp. 111–115 reaches the same conclusion by examining the practice of the ICJ, finding that the 
gap-filling role of principles depended on the conception of non liquet by judges and that in cases where there 
was a gap there was no role for general principles. Note, however, that the Advisory function of the Court is 
different than that of the contentious case, in that the Court can arguably leave a question unanswered in an 
advisory opinion but not in a contentious case, supporting this view, see, Pellet and Müller 2019, para. 61 n. 111.  
22 Additionally, it cannot be assumed that general principles are uniformly defined or have exactly the same 
functions across different international law branches, especially outside of the interstate context: Jain 2016, p. 
148, aptly captures the tension of goals with respect to international criminal law calling for the need to 
‘recognize that judicial lawmaking that relies on general principles to fill in gaps is inescapable at this stage of 
international criminal justice. While the principles of legality and state consent perform vital legitimating 
functions in international criminal law, the effectiveness of international criminal tribunals in attaining the 
object of ending impunity is an equally important goal that must be weighed against these legitimacy concerns’. 
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pool of norms, but by a variety of methods involving generalisation, analogy and evaluative 

assessment.23 Overall, gap filling seems to relate to questions of law creation and judicial 

choice, more than the issue of where to find the law.24 

 

Ultimately, and crucially for my argument, all of the criticisms and differing approaches to the 

possibility of gaps in the law, whether they are about formal or material completeness or logical 

openness of the legal system, cannot be settled definitively by arguing within the logic of the 

system. Rather, we must have recourse to the reasons that lie outside of it.25 How one 

conceptualises the role of gaps in the law is ultimately a matter of how one perceives 

international law and its goals. As Lauterpacht put it:  

 

It is better that international law should be regarded as incomplete, and in a state of 

transition to the finite and attainable ideal of a society of States under the binding 

rule of law, as generally recognized and practised by civilized communities within 

their borders, than that, as the result of the well-meant desire to raise its formal 

authority qua law, it should be treated as the perfect and immutable species of a 

comprehensively diluted genus proximum.26 

 

In the work of the ILC on the subject and in particular in the Third Report,27 the Special 

Rapporteur (SR) focused on gap filling as the essential function of general principles. In the 

 
23 Taking this argument much further, see Voyiakis 2009, p. 254, advancing an interesting two pronged argument: 
1. there are either no gaps in international law, in the sense that there are no ‘hard cases’ requiring a switch to a 
creative mode thus drawing from principles, since evaluation is central to the determination of the content of all 
legal norms; or 2. general principles could not in any case provide the right answer on how to fill them. The author 
concludes that in this sense, article 38(1)(b) and 38(1)(c) can be deemed to refer to different material but not 
formal sources ‘since they set in motion exactly the same process of reasoning for the identification of general 
international law’. 
24 For a very interesting and thought-provoking piece, see Quane 2014, p. 240, who reaches the conclusion that  
silences in the law reveal ‘unspoken assumptions about how we view the character and operation of the 
international legal system’. She identifies four responses to silence: the permissive principle (the closing rule used 
in Lotus); the principle of completeness as identified by Lauterpacht; the sui generis approach, which she 
associates with the Kosovo Advisory Opinion; and finally the non liquet approach. All of the mentioned 
approaches entail different legal worldviews but, as the author rightly points out, are often presented as self-
evident and inescapable. 
25 See and cf Koskenniemi 2005, pp. 41-68, 590–595: The author argues that dealing with law’s indeterminacy 
cannot convincingly be argued by sustaining arguments stemming either from positivism, natural law or 
constructivism. In the case of positivism, positions of scholars end up being apologist to states’ will, while for 
both natural law justifications and constructive approaches, ideas of systemic coherence end up being utopian. In 
Koskenniemi’s view, concreteness (based on state will) and normativity (based on non-consensual standard(s)) 
cannot be simultaneously met, and law’s indeterminacy goes far beyond linguistic ambiguities or perceptions of 
gaps. In his view, all aspects of the international legal craft involve a choice. 
26 Lauterpacht 1933, p. 440. 
27 ILC General Principles Third Report, paras. 39-73. 
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examples given by the ILC with respect to the ICJ, which is the focus of this chapter, the SR 

cites three cases. First, in the Right of Passage case, Portugal submitted a comparative law 

study to substantiate its right of passage through Indian territory to Portuguese enclaves, but as 

the SR readily acknowledges, the Court did not utilise general principles as a gap-filling tool, 

but rather relied on local custom as the basis for its decision.28 The logic behind this choice is 

based on lex specialis, as the Court found that there was no need to examine the existence of a 

general principle since practice and opinio juris were found between the two litigant States.  

 

The first example of the Rights of Passage case has two potential interpretations: first, if there 

was a gap, general principles are not the only gap filler; second, it is not even certain whether 

this is a case of gap filling, in that the existence of custom, even if bilateral, is not equated to a 

gap in the law. I would venture that, at most, there may have been a gap in terms of a general 

international rule regulating the issue, but whether or not this can be characterised as anything 

more than a prima facie gap is much more debateable.  

 

The second example given by the SR is the Barcelona Traction case where the Court referred 

to municipal law with respect to the relationship between companies and shareholders, finding 

that since international law had not established its own rules, recourse to municipal law was 

necessary.29 There are two potential issues with this example. First, issues of nationality are 

not regulated by international law, and necessarily in cases where matters do not belong to the 

realm of international law, the Court has to have recourse to the law regulating this.30 But is 

this a natural choice or can it obscure reliance and recourse to international practice? Second, 

and relatedly,31 there are views in scholarship that there was international practice both in the 

form of arbitral judgments and bilateral agreements from which the Court could draw, 

potentially referring to customary international law or more relevant international practice. For 

example, as Lillich has noted:  

 

 
28 ICJ, Case concerning Right of Passage over Indian Territory, Merits Judgment, 12 April 1960, ICJ Reports 
1960, p. 6, pp. 43–44. 
29 ICJ, Barcelona Traction, Light and Power Company, Limited, Judgment, 5 February 1970, ICJ Reports 1970 
3, para. 50. 
30 Rodley 1971, p. 75 n. 25: ‘After all, the entity for which protection is sought is a legal creation whose nationality 
somehow has to be determined. Reliance on generally recognized principles of municipal company law appears 
most appropriate to solve this particular moot international legal problem’. 
31 Lillich 1971, p. 522; Juratowitch 2011, p. 281. 
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The municipal law of corporations thus became the basis of the Court’s fabrication 

of its international law rule governing shareholder claims. One scarcely knows 

where to begin one’s criticism of this aspect of this Court’s Judgment, here as 

elsewhere a mixture of flaccid thought laced with rigid conceptualism.32 

 

Lastly, the Report refers to the Corfu Channel case where, ostensibly in order to fill the gap, 

the Court pronounced that: 

 

obligations are based, not on the Hague Convention of 1907, No. VIII, which is 

applicable in time of war, but on certain general and well-recognized principles, 

namely: elementary considerations of humanity, even more exacting in peace than 

in war; the principle of the freedom of maritime communication; and every State’s 

obligation not to allow knowingly its territory to be used for acts contrary to the 

rights of other States.33 

 

It is my contention that grouping these elements together as accepted principles challenges the 

narrow categorisation of sources and hints at a multiplicity of law-creating modes.34 More 

specifically, the invocation of the principle of humanity is difficult to put into the context of 

either domestic or international principles.35 The use of freedom of maritime communication 

 
32 Lillich 1971, p. 524 (emphasis added, footnotes omitted). 
33 ICJ, Corfu Channel case, Judgment, 9 April 1949, 1949 ICJ Reports 4, p. 22. 
34 In another part of the Corfu Channel Judgment (ibid., p. 18) the Court referred to ‘indirect evidence’, which 
according to the Court is ‘admitted in all systems of law, and its use is recognized by international decisions.… 
The proof may be drawn from inferences of fact, provided that they leave no room for reasonable doubt’. In this 
case there is a sharp contrast both on the provenance and function of principles. Indirect evidence is indeed 
drawn from its domestic counterpart and employed to decide imputability of State responsibility. The function is 
very hard to classify but could plausibly be understood either as the filling of a gap in international law or the 
interpretation of an existing rule, which in this case would be the rule relating to the admissibility of evidence. 
For a similar opinion, see Saunders 2022, juxtaposing indirect evidence and elementary considerations of 
humanity and questioning whether that constituted ‘[a] Dual Approach to General Principles’: pp. 100-101. It is 
important to note that in another context, Raimondo 2008, regarding international criminal law and the role of 
general principles of law, focuses only on the use of indirect evidence and argues that it was indeed the Court’s 
way of filling a gap in its rules. He additionally opines that they might similarly apply to criminal proceedings: 
pp. 28-29. 
35 For an accurate description of the multiple categories, see Zagor 2012, p. 266–267: ‘Even the concept’s place 
in the topology of sources remains uncertain, commentators describing it variously as a general principle binding 
in itself, an equitable principle, a non-binding general principle from which other norms can be derived, a rule of 
custom, a soft-law norm sitting outside traditional statute sources, or a merely rhetorical device of little if any 
legal import’. Equally, see Quincy Wright in a contemporaneous case note stating two very relevant points: first, 
that it is notable that the Court ‘relied upon broad principles of law, apparently deemed to be self-evident and 
stated without citation of precedent or authority’; and second, that ‘these principles referred to rights of humanity 
and obligations not to resort to force which have been especially emphasized in recent general conventions’. 
Wright 1949, p. 494. 
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is a more specific application of the principle of freedom of passage on the high seas and is 

expressed in the preamble of the 1907 Hague Convention VIII, as well as a principle deriving 

from customary international law.36 The principle of the limitations of a State’s territory so as 

not to harm another State, encapsulated in the maxim sic utere tuo ut alienum non laedas, was 

already recognised in interstate adjudication,37 and also found its origins in similar domestic 

concepts.38 In particular, the combination of the sic utere tuo maxim and the elementary 

considerations of humanity can be viewed as creating new obligations for States of which they 

were not aware and are nonetheless still bound. As noted by Sir Gerald Fitzmaurice, these 

findings point to ‘the existence of a “good neighbour” principle underlying international law 

and forming the source of obligations that have neither been expressly assumed nor arise from 

any specific rule of international law’.39  Therefore, not only does the applicable law in this 

case challenge the boundaries between all three sources of law, it also highlights two things: 

the fluidity of gap filling and the blurred boundaries between sources of law. It is also possible, 

of course, to make another argument, namely that the Court was terminologically unclear and 

unspecific and thus the conclusions are just assumptions, creating or seen as being part of a 

non-existent normative category. However, this can be said for any reading or potential 

analysis of the Court’s dicta. In this case specifically, disparate sources of obligations of 

undisclosed origin were indeed asserted to adjudicate upon the issue. No matter the chosen 

interpretation, the above is descriptively accurate. It follows, in my view, that the most 

important point to take away from this brief consideration of the cases most commonly cited 

relating to the gap-filling role of general principles is that they do not challenge the fundamental 

idea that principles under 38(1)(c) of the Court’s Statute. Such principles, defined as common 

domestic legal principles transposed to the international plane, have the potential to fill gaps 

in the law (if we accept that there is such a thing), but they are not needed for this role nor are 

the frequently resorted to for this purpose. I will argue instead that general principles are a 

 
36 Though the specific principle of freedom of maritime communication was not, arguably, customary law due to 
the lack of State practice. See, supporting this argument, Yusuf 2019, pp. 452–453, arguing that this instance 
belongs together with the cases where the Court proclaims a principle when there’s insufficient ‘general practice 
accepted as law’.  
37 Trail Smelter Case (United States of America v Canada) (1938/41) 3 RIAA 1905 1965, ‘under the principles of 
international law, as well as of the law of the United States, no State has the right to use or permit the use of its 
territory in such a manner as to cause injury by fumes in or to the territory of another or the properties or persons 
therein, when the case is of serious consequence and the injury is established by clear and convincing evidence’; 
PCA, Island of Palmas (Netherlands v United States of America) (1928) 2 RIAA 829 839, ‘Territorial sovereignty, 
as has already been said, involves the exclusive right to display the activities of a State. This right has as corollary 
a duty: the obligation to protect within the territory the rights of other States’. 
38 Brunnée 2010, p. 2. 
39 Fitzmaurice 1950, p. 4. 
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broader category, that is, that it would be more descriptively accurate and attuned with the 

Court’s practice to conceptualise general principles as a broader, composite and heterogenous 

normative category, which is predominantly court-specific and geared to settling disputes. 

 

But what are the implications of this claim? I argue that there is a major difference between 

examining general principles as a source of law in general and as a source of applicable law in 

judicial dispute settlement. As stated above, while the ILC has undertaken the general task,40 

this chapter is focused on the ICJ and thus is court-centric. The question then becomes whether 

general principles can guide the behaviour of States, or whether they are essentially or 

predominantly court-oriented. Are States supposed to go through the process described in the 

ILC Draft Conclusions, international scholarship and jurisprudence when there is no rule 

guiding their behaviour, and especially conduct a survey of domestic laws? And 

methodologically, is it not problematic that the gap-filling examples we have drawn are all 

from dispute settlement, not State practice?41 So far, the ILC has not attempted to provide 

complete answers to such questions. Having shown that the role of general principles is not 

best conceptualised as merely and even primarily gap filling, I now turn to the second 

orthodoxy I wish to challenge in this chapter, namely that all general principles that are 

fundamental in international law are of customary character. 

  

X.3 Challenging Orthodoxy 2: Questioning the Provenance and Formation of 

Fundamental Principles in International Law 

 

In challenging the second orthodoxy set out at the beginning of this chapter, in the following 

section I am going to argue that not all general principles that are fundamental in international 

law are of customary character. This is due to the fact that not all foundational principles can 

stem from practice. To elaborate, the question of whether general principles can be created 

within the international legal system has for a long time prompted intense debate.42 In the 

following section, I will focus on axiomatic or fundamental principles and inherent principles, 

 
40 See ILC (2019), First Report on General Principles by Marcelo Vázquez-Bermúdez, Special Rapporteur, UN 
Doc. A/CN.4/732, (ILC General Principles First Report) paras. 10-33. 
41 See relatedly the concern expressed in (ILC Report Seventy-third Session) para. 108. In general the issue of 
State practice seems to only have been addressed by way of the UN Secretariat’s Memorandum part of which 
refers to treaties referring to general principles of law, occupying one fourth of the Memorandum with the rest 
referring to case law (A/CN.4/742 2020, pp. 5-23). This is the reference to State practice in the commentaries to 
the draft conclusions as well, see A/78/10 p. 13. 
42 See, for example, the summary of positions and debates in both the ILC and the Sixth Committee by the Special 
Rapporteur in his ILC General Principles Third Report, paras, 18-33.  
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as a subcategory of principles formed in the international legal system. These principles include 

sovereign equality and uti possidetis juris.43 

 

Fundamental principles of the international legal system are of a different nature than 

international legal norms in terms of their creation and identification. They are most often 

assigned customary international law status, but I argue that they are not grounded in State 

practice stricto sensu.44  But if their existence is mainly unquestionable since they are either 

foundational or inherent and implicit in the international legal order, what, if any, are the 

theoretical and practical implications of categorising them as general principles or customary 

international law, and how does this play out in practice? 

 

Instead of examining the methods of ascertainment of general principles inherent in the 

international legal system from a theoretical standpoint I will, for the purposes of this chapter, 

use two cases to illustrate how recourse to inherent and fundamental principles plays out in 

practice and what the implications are. 

 
X.3.1 Sovereign Equality as Basis of Rights 

 

The Seizure and Detention of Certain Documents case merits consideration for two reasons: it 

is a case where lack of a specific rules regulating the issue at stake was at the centre of the 

petitum, and second, it provides a good entry point to the Court’s reliance on deduction from 

structural international law principles and induction from specific treaties rather than on 

specific rules stemming from domestic analogies. This will also provide a gateway to discuss 

the relationship and validity of separation between rules and principles of customary law as 

opposed to general principles of law and international law. 

 

For the purposes of the provisional measures, the Court had to find whether the rights for which 

protection was sought by Timor Leste were plausible and not whether they were actually 

 
43 See ILC Report Seventy-third Session, p. 320, n. 1202, as commentary to Conclusion 7 listing the principles 
formed within the international legal system on which the members of the ILC agreed, including sovereign 
equality and uti posssidetis juris. 
44 See, d’Aspremont 2015, p. 519; general principles of international law ‘… have not seemed to be subjected to 
the formation and identification processes put in place by the traditional doctrine of sources. In other words, their 
emergence and ascertainment have never been approached from the perspective of the traditional sources of 
international law. They have usually been understood as being inherent in the inter-state international legal order 
and have been posited according to deductive methodological moves alien to the traditional doctrine of sources.’ 
(emphasis added). 
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existent and/or violated. The rights claimed were, on the one hand, ownership and property 

rights of the data and documents which were allegedly State property and thus inviolable and 

subject to immunity. On the other hand, Timor Leste sought to protect its right to the 

confidentiality of communications with its legal advisers, which is protected by the general 

principle of law of legal professional privilege.45 On the contrary, Australia argued that, even 

assuming that the removed material was Timor Leste’s property, there is no general principle 

covering inviolability or immunity of State property. In relation to the general principle of 

professional privilege, Australia maintained that even if such a principle existed, it would not 

be as wide so as to cover threats to a State’s ‘higher public interests’ and national security.46  

 

Before going into the Court’s treatment of the plausibility of rights claimed, it is instructive to 

see how both parties argued, since in this case the Court and parties to the dispute had stumbled 

themselves into a question for which there was no specific and applicable rule. Timor Leste 

did not provide a fully argued application47 or submission for the provisional measures, so to 

follow the argumentation and sources of law claimed we will draw from its oral pleadings.  

 

In short, as its first line of argumentation, Timor Leste sought to draw through analogy and 

deduction a specific rule where no specific rule was to be found, creating a new rule of legal 

professional privilege applicable to States. As an alternative argument, Timor Leste cited 

practice, treaties and scholarship, showing an expansion of customary law. As a further 

argument, Sir Michael Wood put forward that legal professional privilege is a general principle 

of law recognised by international tribunals applicable in this particular case.48  

 

 
45 ICJ, Questions relating to the Seizure and Detention of Certain Documents and Data (Timor‑Leste v Australia), 
Provisional Measures Order, 3 March 2014, 2014 ICJ Rep 147, para. 24. 
46 Ibid., para. 25. 
47 The explanation for the rights claimed in the Application Instituting Proceedings filed in the Registry of the 
Court on 17 December 2013 Questions Relating to Seizure and Detention of Certain Documents and Data was 
very brief para. 10: ‘Those rights exist under customary international law and any relevant domestic law, and as 
a consequence of the sovereignty of Timor-Leste under international law’. Note, however, that Timor Leste 
elaborated on these points in its Memorial, but since the case was discontinued by agreement between the parties, 
we will not examine these arguments. 
48 Verbatim record 2014/1, pp. 40-43, paras. 31-38, citing the following cases: PCA, Bank for International 
Settlements, Procedural Order No 6, 11 June 2002; PCA, Vito G. Gallo v Government of Canada, Procedural 
Order No. 3, 8 April 2009; ICSID, Libananco Holdings Co Limited v Republic of Turkey, Decision on Preliminary 
Issues, 23 June 2008, Case no. ARB/06/8, as well as European Court of Justice, AM & S Europe Limited v. 
Commission of the European Communities, Judgment, 18 May 1982; Case 155/79, European Court of Justice,  
Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd v. European Commission, Judgment (Grand Chamber), 14 
September 2010, Case C-550/07. 
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Australia refuted these arguments, arguing that Timor Leste did not find any rule that endows 

the documents and data with inviolability49 or immunity.50 Australia argued in particular that 

Timor Leste ‘sought to create a general principle of the inviolability of state papers and 

property out of defined immunities that apply to such property in strictly defined 

circumstances’51 when deducing the inviolability principle from State sovereignty. Responding 

to the claim that there is a general customary rule of inviolability and immunity of State 

property, Australia insisted that no proof of the existence of an expansive customary rule was 

adduced and continued to maintain that immunities are clearly circumscribed and reflected in 

the relevant treaties.52 What Australia was more equivocal about was the existence of a general 

principle of legal professional privilege. 53 

 

So, the Court had been presented with the following arguments as to the sources of plausible 

rights: A general customary international law principle of inviolability of State property from 

jurisdiction of another State’s courts; immunity of State documents in possession of its lawyers 

via analogy with property of consular and diplomatic missions or a general customary rule of 

immunity of State property as a corollary of, inter alia, State sovereignty; and, finally, the 

general principle of legal professional privilege. 

 

The Court did not exactly follow any of these argumentative routes, though its approach more 

closely resembled the argument put in the second round of oral pleadings for Timor Leste by 

Sir Michael Wood. The relevant passage merits quoting at length: 

 

The principal claim of Timor-Leste is that a violation has occurred of its right to 

communicate with its counsel and lawyers in a confidential manner with regard to 

issues forming the subject-matter of pending arbitral proceedings and future 

negotiations between the Parties. The Court notes that this claimed right might be 

derived from the principle of the sovereign equality of States, which is one of the 

fundamental principles of the international legal order and is reflected in Article 2, 

paragraph 1, of the Charter of the United Nations. More specifically, equality of 

 
49 CR2014/2, 24, paras 15-17 (Campbell). 
50 Ibid, 25-7, paras 18-26 (Campbell). 
51 Ibid, 24 para 16 (Campbell). 
52 CR2014/5, 26, para 20 (Campbell). 
53 Written observations of Australia on Timor-Leste’s Request for provisional measures, Annex 23 and 24, Legal 
Privilege Handbook 2013 by DLA Piper examining 43 jurisdictions, and Annex 23 Linklaters 2009 Privilege 
Review examining 20 jurisdictions, CR2014/2, 28 para 28. 
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the parties must be preserved when they are involved, pursuant to Article 2, 

paragraph 3, of the Charter, in the process of settling an international dispute by 

peaceful means. If a State is engaged in the peaceful settlement of a dispute with 

another State through arbitration or negotiations, it would expect to undertake these 

arbitration proceedings or negotiations without interference by the other party in 

the preparation and conduct of its case. It would follow that in such a situation, a 

State has a plausible right to the protection of its communications with counsel 

relating to an arbitration or to negotiations, in particular, to the protection of the 

correspondence between them, as well as to the protection of confidentiality of any 

documents and data prepared by counsel to advise that State in such a context.  

Accordingly, the Court considers that at least some of the rights for which 

Timor-Leste seeks protection — namely, the right to conduct arbitration 

proceedings or negotiations without interference by Australia, including the right 

of confidentiality of and non-interference in its communications with its legal 

advisers — are plausible.54 

 

Thus, the Court’s logic, schematically presented, is that the general principles of sovereign 

equality and peaceful settlement of disputes as reflected in the UN Charter can, when 

combined, lead to the conclusion that the breach of the confidentiality of the lawyer’s document 

could fall under a breach of these fundamental principles. Even though the finding is 

necessarily prima facie in order not to prejudice the merits, the absence of reference to more 

specific rules or principles, for one, unduly waters down the plausibility criterion. If specific 

instances of breaches are subsumed under the most general of principles, then many asserted 

rights can be found as plausible. It is striking that though it seems that both parties seem to 

agree on the existence of a general principle of law in the narrow sense, as stemming from 

domestic law, their point of contention was whether the scope of the principle and whether 

particular qualifications were compatible with its transposition to international law.  

 

This issue was also referred to by all judges who dealt with the plausibility of rights in their 

Opinions. Judge Greenwood pointed out that he was ‘not sure that those rights may be derived 

from Articles 2(1) and 2(3) of the United Nations Charter, as opposed to a general principle of 

 
54 ICJ, Questions relating to the Seizure and Detention of Certain Documents and Data (Timor‑Leste v. Australia), 
above n. 45, paras. 27-28 (emphasis added).  
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law concerning the confidentiality of communications with legal advisers’,55 but that this 

would be reconsidered at the merits stage. Judge Donoghue pointed out that while sovereign 

equality is ‘unassailable’, the particular rights and obligations that flow from it and that apply 

in the particular case were not specified, and this issue was left to be treated in the merits 

phase.56 However, Australia’s claims about its national security and its enforcement 

jurisdiction could also derive from its sovereignty, and these issues were not taken into account 

by the Court, according to Judge Donoghue. If they were, the result would be a clash of 

principles that do not seem to harmoniously coexist.57  

 

Finally, Judge Cançado Trindade strongly rejected Australia’s argument that if there was such 

a principle, national security concerns would constitute an exception. He argued that national 

security is outside the scope of applicable law of the ICJ.58 Judge Trindade based the applicable 

law on general principles of international law, relying on the pleadings referred to above by 

Timor Leste, that is, sovereign equality and the principles of the Friendly Relations 

Declaration. As for national security exceptions, Judge Trindade did not approach it as a 

qualification to a principle of domestic law and found it incompatible with international law. 

He relied solely on principles of international law and discounted national security interests as 

being outside of the Court’s applicable law by reference to both substantive and procedural 

general principles of international law. In his view, equality of arms is to be maintained in all 

international judicial proceedings, along with due process and good administration of justice, 

principles which would require international courts and tribunals to not allow claims of national 

security with respect to documents and testimonies.59 Judge Trindade’s arguments are very 

interesting since they clearly prioritise international legal principles, and in this case, they 

coincide with the principles chosen by the Court. Through his elaboration on the applicable 

principles and their corollaries it becomes evident that deriving the principle of legal 

professional privilege from the international legal order leads to a principle of broader ambit 

where qualifications, such as those claimed by Australia, have no place.  

 

 
55 Ibid., Dissenting Opinion of Judge Greenwood, para. 12. 
56 Ibid., Separate Opinion Judge Donoghue, para. 18. 
57 Ibid., para. 19. 
58 Ibid. Separate Opinion Judge Cançado Trindade, para. 38. 
59 Ibid., paras. 39-41, also citing relevant jurisprudence from the International Criminal Tribunal for Rwanda and 
Inter-American Court of Human Rights. 
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It could be argued that the Court could have resorted to the traditional approach of the 

comparative method. Had it done so, however, the qualifications in domestic law would have 

needed to have been discarded as incompatible with the international legal order. This would 

have been a difficult argument to make since exceptions to privilege are so ubiquitous in 

domestic laws, as demonstrated by the comparative analysis annexed to the Written 

Observations of Australia. In particular, if we assume that legal professional privilege can 

generally be overridden by national security and public interest, then arguably the ratio legis 

includes these coinciding qualifications, making the principle either narrow or incompatible 

with international law. Thus, if the route of grounding the principle was one of comparative 

law, the result could potentially not have been the same. It is therefore apparent in this case 

that the source of the principle and its derivation either from the domestic or the international 

legal plane matters and is not of purely theoretical interest.  

 
X.3.2 Uti Possidetis Juris 

Turning then to the second illustration of how recourse to inherent and fundamental principles 

plays out in practice and what the implications, I will show that the deductive method of 

deriving new rules from principles inherent in the basic features of the international legal 

system is not without problems. In doing so, I will use the example of the principle of uti 

possidetis juris and the Frontier Dispute case.60 This case exhibits, in my view, the potentially 

problematic derivation and grounding of general principles of international law as distinct from 

custom without proper criteria of characterising a principle as inherent.  

 

The case was instituted by a Special Agreement between the parties, which in its preamble 

stated that the two States desired to settle the dispute by reference to the intangibility of 

frontiers inherited from decolonisation.61 Since the basis on which the two countries wanted to 

 
60 ICJ, Frontier Dispute (Burkina Faso/Mali), Judgment, 22 December 1986, ICJ Rep 554. 
61 Compromis entre le gouvernement de la République de Haute-Volta et le gouvernement de la République du 
Mali visant à soumettre à une chambre de la cour internationale de justice le différend frontalier entre les deux 
états, preamble ‘Désireux de parvenir dans les meilleurs délais à un règlement du différend frontalier qui les 
oppose, fondé notamment sur le respect du principe de l’intangibilité des frontières héritées de la colonisation, et 
de procéder à la délimitation et à la démarcation définitives de leur frontière commune’ [Special Agreement 
between the Government of the Republic of Upper Volta and the Government of the Republic of Mali aimed at 
submitting to a Chamber of the International Court of Justice the frontier dispute between the two States, 
Preamble: “Desiring to reach, as soon as possible, a settlement of the frontier dispute between them, based in 
particular on respect for the principle of the inviolability of frontiers inherited from colonization, and to proceed 
with the definitive delimitation and demarcation of their common frontier.”]. Cf Yotova 2017, p. 306–307, who 
argues that the Court applied the principle despite it not being mentioned in the Special Agreement, and that this 
exemplified systemic integration of a general principle identified via reference to resolutions of international and 
regional organisations. 
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settle the dispute was stated, there was no reason for the Court to refer to uti possidetis juris, 

as stemming from anywhere other than the agreement of the parties. The Court, however, chose 

to provide, by way of obiter, an elaboration on the principle spanning five paragraphs and over 

two full pages.  

 

More specifically, the Chamber of the Court stated that 

 

[s]ince the two Parties have, as noted above, expressly requested the Chamber to 

resolve their dispute on the basis, in particular, of the “principle of the intangibility 

of frontiers inherited from colonization”, the Chamber cannot disregard the 

principle of uti possidetis juris, the application of which gives rise to this respect 

for intangibility of frontiers. Although there is no need, for the purposes of the 

present case, to show that this is a firmly established principle of international law 

where decolonization is concerned, the Chamber nonetheless wishes to emphasize 

its general scope… the principle is not a special rule which pertains solely to one 

specific system of international law. It is a general principle, which is logically 

connected with the phenomenon of the obtaining of independence, wherever it 

occurs…62 The fact that the new African States have respected the administrative 

boundaries and frontiers established by the colonial powers must be seen not as a 

mere practice contributing to the gradual emergence of a principle of customary 

international law, limited in its impact to the African continent as it had previously 

been to Spanish America, but as the application in Africa of a rule of general 

scope…63  

 

Additionally, the Court sought to ground the principle in the consent of African states, but as 

declaratory and not constitutive of the principle, adding that [t]he elements of uti possidetis 

were latent in the many declarations made by African leaders in the dawn of independence.64 

According to the Chamber, the principle is linked with that of respect for pre-existing frontiers 

in the case of State succession, which is ‘a general rule of international law’, and it is 

unimportant whether it is expressed ‘in the formula uti possidetis’. Thus, according to the 

 
62 Frontier Dispute (Burkina Faso/Mali) (n. 60) para. 20. 
63 Ibid., para. 21. 
64 Ibid., para. 22. 
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Chamber, African Statesmen and the African Union have simply recognised the pre-existing 

principle through their solemn pledges to the intangibility of frontiers.65 

 

The Special Rapporteur of the ILC on general principles of law uses this example to highlight 

that practice is not necessary for principles of international law, as opposed to customary 

international law. More specifically, the SR argues that uti possidetis 

 

was identified as a general principle of law based on the ascertainment that it was 

logically connected with, or inherent in, the phenomenon of independence, which 

only occurs in the operation of the international legal system, which is a creation 

of the community of nations. Evidence confirming such recognition may be found 

in the attitude of States acknowledging the existence of the principle.66 

 

Despite the Court arguably drawing the principles directly from the logic of the international 

legal system, this is one of the principles having an antecedent in Roman law, a matter which 

merits consideration as its adoption by international legal scholars as an international principle 

carried important changes. Ratner’s treatment of the subject is particularly illuminating:   

 

According to Moore, the early scholars of international law adopted the notion of 

uti possidetis but altered the doctrine in two critical ways: by changing the scope 

of application from private land claims to the state's territorial sovereignty; and, 

most critically, by transforming the provisional status into a permanent one. This 

shift seems hardly surprising in an era when the use of force by states and any 

resulting acquisition of land were lawful: possession became ten-tenths of the law. 

This adaptation, of course, proved a complete reversal from the Roman law 

concept, which excluded even provisional possession to a party who accomplished 

it by violence, and which would have suggested a return to the status quo ante 

bellum.67 

 

 
65 Ibid., para. 24. 
66 ILC (2020), Second Report on General Principles by Marcelo Vázquez-Bermúdez, Special Rapporteur, UN 
Doc. A/CN.4/741, (ILC General Principles Second Report) pp. 49–50 para. 151 (emphasis added). 
67 Ratner 1996, p. 593 (footnotes omitted). 



 

 21 

This puts into sharp focus the problem of lack of practice and deduction since, if maintenance 

of previous administrative borders is inherent in the international legal system, it follows that 

this is the default for newly independent States. If practice is viewed as confirmatory of a 

principle flowing from independence this is worrying to say the least,68 as it reveals a potential 

legitimacy gap. In other words, in this case, grounding the decision in a specific principle 

accepted by States rather than naturally flowing from broader premises matters.69 

 

Whereas the initially proposed draft conclusion with relation to principles formed within the 

international legal system was worded as follows:  

 

To determine the existence and content of a general principle of law formed within 

the international legal system, it is necessary to ascertain that: (a) a principle is 

widely recognized in treaties and other international instruments; (b) a principle 

underlies general rules of conventional or customary international law; or (c) a 

principle is inherent in the basic features and fundamental requirements of the 

international legal system.70 

 

The current formulation is much more contained in scope but methodologically more opaque: 

 

1. To determine the existence and content of a general principle of law that may be 

formed within the international legal system, it is necessary to ascertain that the 

community of nations has recognized the principle as intrinsic to the international 

 
68 This issue opens up a very large discussion and there have been many writings on the topic. For the purposes 
of this argument the points are aptly put in Shaw 1997, p 76: ‘The principle of uti possidetis juris developed as an 
attempt to obviate territorial disputes by fixing the territorial heritage of new States at the moment of independence 
and converting existing lines into internationally recognized borders, and can thus be seen as a specific legal 
package, anchored in space and time, with crucial legitimating functions’, and at p. 104: ‘It cannot be denied that 
the effect of establishing and accepting the uti possidetis principle is to entrench the boundaries that had been 
arbitrarily and often callously instituted by the colonial powers, a matter that is politically and emotionally 
difficult. But it is also true that while the colonial boundaries have aroused considerable ire for their arbitrary and 
alien character, such opposition rarely extends to challenging their legitimacy as distinct from emphasizing the 
associated political problems’. It should be added that the ILC Report indicates that the principle went on to 
become customary international law. I have no objection to principles becoming custom or this specific principle 
becoming one, but that is beside the present point, which is that proclamations of inherence carry important 
assumptions that need to be laid bare and determined through a sound methodology. 
69 See also, Saunders 2022, p. 145, who similarly argues that ‘[i]t is unclear what source of law the Chamber of 
the ICJ viewed uti possidetis as stemming from. If it was a General Principle, it would be one drawn not from 
the domestic forum but rather as a logical deduction from the legal system itself’ (emphasis added). Cf 
Đorđeska 2020, pp. 289-290 for an alternative treatment of the operation of this general principle. 
70 ILC General Principles Second Report, Draft Conclusion 7.  
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legal system. 2. Paragraph 1 is without prejudice to the question of the possible 

existence of other general principles of law formed within the international legal 

system.71 

 

However, as shown above, claims of inherence do not necessarily alleviate the issue of 

principles formed within the international legal system and do not prevent an even less 

structured process of deduction from rules found to be inherent in the international legal 

system. A clearer methodology and theorisation of creation of principles in the international 

plane is needed. 

 

X.4 Challenging Orthodoxy 3: Procedural Norms as Only Stemming From 

Customary Law 

 

The third orthodoxy I would like to challenge relates to procedural general principles that are 

fashioned by courts rather than State practice, and which do not neatly correspond to domestic 

principles. It is most often assumed that such general principles, where there is no equivalence 

in domestic law, can only be rooted in customary international law. However, such principles 

are not in fact rooted in State practice, but rather in court practice.72  They are closely linked 

to adjudicating rather than guiding State behaviour, thus forming part of the argumentative 

fabric. 

 

Norms of procedural law stem from both domestic and international law and are both a source 

of law that is distinct from customary international law, and a source of norms that is produced 

both by States themselves and by courts. This point bears repeating: due to the distinct structure 

of the international legal system and in particular due to the lack of compulsory dispute 

settlement, it is not useful to conceptualise general principles as primarily stemming from 

 
71 ILC Report Seventy-third Session, pp. 322, 323. 
72 See Brown 2007, p. 54, addressing the ‘blurred distinction between a rule deriving from the “customary 
practice” of international tribunals, and a rule constituting a “general principle of law”’. 
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domestic law;73 neither, albeit even more debatably, as customary international law.74 It should 

also be noted that the procedural legal landscape has been altered to such extent that it makes 

little sense to speak of general procedural principles without considering the proliferation of 

international courts and tribunals and that borrowing can more aptly be done at the international 

level.75 This section only focuses on one practical example from the Court’s jurisprudence to 

consider the implication of the composite provenance of these principles. 

 

What exactly is meant by procedural norms? The distinction between substantive and 

procedural norms has not always existed either nominally or conceptually.76 The analytical 

distinction of substantive and procedural, or ‘adjective’ law as it was initially known, is most 

commonly77 credited to Jeremy Bentham.78 As with most theoretical distinctions, its operation 

in practice is not always straightforward,79 and in fact rather than clear distinctions one finds 

concepts on a spectrum with permeable boundaries.   

 

In order to showcase the argument about courts as law making actors, I will briefly focus on 

consent to jurisdiction and forum prorogatum.  

 
73 The domestic system is not a very fertile ground for comparison, as the PCIJ noted in the Minority Rights 
case, finding that objections to jurisdiction are not limited in the preliminary proceedings phase, adding that the 
Court's position, in regard to jurisdiction, cannot be compared to the position of municipal courts, amongst 
which jurisdiction is apportioned by the State, either ratione materiæ or in accordance with a hierarchical 
system.  See PCIJ, Rights of Minorities in Upper Silesia (Minority Schools), Judgment, 26 April 1928, PCIJ 
Series A No. 15, p. 23. 
74 See the analysis of Punzhin 2016, p. 682 who substantiates the claim that ‘there is no source of procedural law 
equivalent to ‘international custom, as evidence of a general practice accepted as law’. 
75 See Forteau 2018, who incisively notes four flaws in the identification of general principles of procedure: 1) 
the complexity and diversity of modern international society and domestic legal systems make it difficult to 
identify universally applicable general principles of procedural law; 2) the distinction between domestic and 
international legal systems has diminished, as international rules increasingly shape domestic procedural laws; 
3) the proliferation and diversity of international courts and tribunals complicate the formulation of general 
principles applicable across all such bodies; 4) [but not applicable for present purposes, as in this chapter 
procedure is defined more narrowly] international procedural law encompasses various decision-making 
processes beyond judicial and arbitral settings, further challenging the identification of general principles. For 
helpful taxonomies and analysis of general principles of procedure, see in particular Kolb 2019, pp. 963–1006; 
Quintana 2015, pp. 139–182. 
76 The distinction was unknown in common law until the 19th century, see Risinger 1982, p. 189. For an in 
passim tracing of the divide on Roman-Germanic tradition, see Ruscalla 2015, pp. 77-79. 
77 For an alternative view, supporting that the distinction stems from Sir William Blackstone, see Main 2003, 
pp. 429, 459.  
78 ‘Laws prescribing the course of procedure have on a former occasion been characterized by the term adjective 
laws, in contradistinction to those other laws, the execution of which they have in view, and which for this same 
purpose have been characterized by the correspondent opposite term, substantive laws’: Bentham 1970, pp. 
1838-1843, Vol. 2, 5-6 (emphasis in the original). However, it should be noted that ‘adjective law’ is broader 
than procedural law, see Risinger 1982, pp. 191 n. 11, 207. 
79 See, for example, the oft cited U.S. Supreme Court, Erie R.R. Co. v. Tompkins, Judgment, 25 April 1938, 304 
U.S. 64, followed by the apposite comment by John Hart Ely that ‘[w]e were all brought up on sophisticated 
talk about the fluidity of the line between substance and procedure’: Ely 1974, p. 724. 
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1.1. Consent to Jurisdiction and Forum Prorogatum 

 

The procedural principle that I will examine is one of the most fundamental principles in 

international dispute settlement practice, namely that of consent to jurisdiction. Consent is not 

only the principal basis for legal obligation in international law, but it is also the basis for 

jurisdiction before all international courts and tribunals.  

 

The touchstone for the expression of the principle of consent in the context of the Court is that 

of the Eastern Carelia case. The PCIJ was faced with a decision as to whether or not to proceed 

to issue an advisory opinion in light of the lack of consent from one State whose legal interests 

were at stake in the proceedings, namely Russia. The PCIJ famously stated that ‘no state can, 

without its consent, be compelled to submit its disputes… to arbitration, or any other kind of 

pacific settlement’.80 The PCIJ considered this principle to be well established even in 1923, 

and it has been affirmed by the Court on multiple occasions throughout its jurisprudence.81 

 

As international law has developed over the past decades, and in particular with the 

proliferation of international courts and tribunals in the 1990s, the jurisdiction of international 

courts has generally moved from a consensual to a more compulsory paradigm,82 although the 

expression of State consent has remained a sine qua non of the jurisdiction of international 

courts. While the requirement of consent to jurisdiction has increasingly appeared in 

conventional form, there are a number of examples where we can see the general principle of 

consent to jurisdiction operating. Two are mentioned here as illustrations. 

 

The first relates to the Aerial Incident cases brought by the United States against Hungary and 

the USSR, two States which had not accepted the jurisdiction of the Court.83 Once the US had 

initiated proceedings, Hungary and the USSR pointed out the fact that their consent had not 

 
80 PCIJ, Status of Eastern Carelia, Advisory Opinion, 23 July 1923, PCIJ Series B No. 519, p. 5; Sparks 2022, 
pp. 216-252. 
81 See e.g. PCIJ, Mavrommatis Palestine Concessions, Judgment, 30 August 1924, PCIJ Series A/B No. 2, p. 10. 
See further, the Dissenting Opinions of Judge Finlay (p. 42), Judge Moore ([p. 54); Romano 2007, p. 792; see 
also ICJ, International Status of South West Africa Case, Advisory Opinion, 11 July 1950, I.C.J Rep 128, p. 11, 
para. 30; ICJ, Legal Consequences of the Construction of a Wall in Occupied Palestinian Territory, Advisory 
Opinion, 9 July 2004, I.C.J. Reports, 2004, p. 25, para. 46. 
82 Ibid. 
83 ICJ, Aerial Incident of 7 October 1952 (United States of America v. Union of Soviet Socialist Republics), 
Discontinuance, 14 March 1956, ICJ Rep 9, p. 11 
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been given, and the ICJ noted this when refusing to allow the cases to proceed.84 In this 

instance, without reference to any specific conventional or customary norm, the mere fact that 

the States in question pointed out that their consent had not been given was enough for 

proceedings not to continue before the ICJ, in accordance with the principle of consent to 

jurisdiction. However, it can be argued that the principle of consent is applicable as a matter of 

treaty law, based on Article 36 of the Statute of the Court, thus not fully substantiating the 

independent and autonomous character of the principle of consent as a principle of law. 

 

The flipside of the operation of the principle of consent in this way can nonetheless be seen in 

relation to a related principle, that of forum prorogatum.85 In forum prorogatum cases, and in 

contrast to the Aerial Incident case, in accordance with the principle of consent alone, the 

expression of consent to proceedings is universally considered to suffice to establish the 

jurisdiction of the ICJ.86 The principle of forum prorogatum, although not explicitly mentioned 

in Article 36 ICJ Statute as a basis for establishing the Court’s contentious jurisdiction,87 and 

despite the fact that it cannot unequivocally be considered customary international law, is 

nevertheless able to confer jurisdiction to the Court as a result of the operation of the principle 

of consent. In that sense, forum prorogatum seems to be a principle of legal logic emanating 

from State sovereignty and the nature of international adjudication, one which is also not 

homogeneously applicable across all international dispute settlement fora.88 

 

The jurisdiction of the Court has been established in this manner on three occasions, in Corfu 

Channel,89 Certain Criminal Proceedings in France,90 and Certain Questions of Mutual 

Assistance in Criminal Matters.91 In the latter case the Court stated that in order for it to 

‘exercise jurisdiction on the basis of forum prorogatum, the element of consent must be either 

explicit or clearly to be deduced from the relevant conduct of a State,’ and that, ‘[w]here 

 
84 Ibid. 
85 Waldock 1948, pp. 377-391. 
86 See Tomuschat 2019, p. 743, MN. 41; and especially Yee 2019, pp. 115 et seq. 
87 Ibid. 
88 In arbitration, for example, the concept is bound to find a different application, not single handedly 
establishing jurisdiction, but rather when the tribunal is validly seized using consent to extend its scope rationae 
materiae: ICSID, Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société 
Camerounaise des Engrais, 21 October 1983 , ICSID Case No. ARB/81/2. 
89 ICJ, Corfu Channel, Preliminary Objection, 25 March 1948, ICJ Reports (1948), pp. 15, 19. 
90 ICJ, Certain Criminal Proceedings in France (Republic of the Congo v. France), Provisional Measures Order, 
17 June 2003, 2003 ICJ Reports 192, para. 39. 
91 ICJ, Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment, 4 June 
2008 ICJ Reports, pp. 177, 181, para. 4. 
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jurisdiction is based on forum prorogatum, great care must be taken regarding the scope of the 

consent as circumscribed by the respondent State’.92 

 

The goal of this section is not to enter into discussion of the principle of consent or of 

prorogatum per se, but rather to examine a clear example of a general procedural principle 

with an international character. The principle of consent to jurisdiction is one that has been 

identified by the ICJ on numerous occasions without reference to a domestic law equivalent. 

This is unsurprising given the difference between the domestic and international legal orders. 

In the former, the role of consent to jurisdiction does not play a role in the way it does in 

international law. While such principles may have a parallel in domestic law, they are not 

incorporated wholesale but rather internationalised, being identified and used more freely by 

the Court. That is not to say that the principle of consent finds its basis in domestic law. And 

there lies one of the main problems of transposition: concepts can carry the same appellation 

and still bear no substantive connection. The more diluted and stripped of nuance they become, 

the more they might appear to be the same, and they are indeed based on the same foundational 

concept. But with respect to legal norms the underlying rationale and particular evolution and 

operationalisation is what matters more than connections to the more overarching concept. In 

the case of forum prorogatum state consent stems from pars in parem imperium non habet. 

Rather, it is to say that the operation of a principle of consent, which may find parallel 

expression in domestic law, is not simply incorporated into international law but is created for 

and operates in its own way for international law. Similarly, it is important to point out that in 

relation to procedural principles such as these, the Court is much more willing to identify such 

principles as it is accepted that the Court is the master of its own procedure. The Court has 

made this clear by reference to Articles 30 and 36(6) of its Statute, and longstanding arbitral 

practice predating the establishment of the PCIJ, 93  

 

 
 

 
92 Ibid., p. 211-212, para. 87. 
93 On the initial appearance of the concept of competence de la competence starting from a contested history in 
the Jay Arbitrations and then being established and explicitly mentioned in arbitration agreements in the late 
19th century  and early 20th century, see CF Amerasinghe 2002, pp. 121-124. 
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X.5 A Conclusion of Sorts: Implications of Orthodoxies Challenged, and Questions 

for the Future 

 

So far I have tried to challenge three often held, but rarely explicitly stated, orthodoxies 

concerning general principles in international law. I have shown that (i) general principles 

should not only be conceived as gap-filling tools but rather are a composite and heterogenous 

normative category, which is predominantly court specific and geared to settling disputes; (ii) 

that not all general principles that are fundamental in international law are of customary 

character, due to the fact that not all foundational principles can stem from practice; and (iii) 

that there exist procedural norms that are fashioned by courts rather than State practice, and 

which do not neatly correspond to domestic principles and can only be customary in nature. 

 

In short, due to the different structure of the international legal system and in particular due to 

the lack of compulsory dispute settlement, it is not useful to conceptualise general principles 

as primarily stemming from domestic law;94 neither, albeit even more debatably, as customary 

international law.95 I contend that these two aspects make procedural principles a sui generis 

source of law, and practical examples from the Court’s jurisprudence demonstrate the 

implications of the international and not State-centred provenance of these principles. 

 

It is all well and good to challenge such orthodoxies, but, taking a step back, can we say 

anything useful about the implications of doing so? In what follows I will set out some 

reflections on the implications of the preceding analysis, and possible paths forward. First, I 

would point out that it is clear that the subject of general principles in international law is not 

marred by, as is often stated, a dearth of literature, but rather by an abundance of divergent 

understandings. This is the result of polysemy of the term, which has legal, technical and non-

technical everyday meanings. This means that a true understanding of its use is highly context-

sensitive. It is also a palimpsestic legal notion. By tracing it in the writings of scholars and 

decisions one can see the new meanings superimposed over the older ones, yielding readings 

where ideas mix.  

 

 
94 See note 74. 
95 See the analysis of Punzhin 2017, p. 682, who substantiates the claim that ‘there is no source of procedural law 
equivalent to “international custom, as evidence of a general practice accepted as law”’. 
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As such, the better view is to see general principles of international law as a category of 

unwritten legal norms stemming either from: domestic law via adaptation and transposition; 

other sources of international law via deduction; court practice with regards to procedural 

matters; but also judicial customisation and adaptation of existing rules to the new 

circumstances. The later categories are specific to judicial dispute settlement.  

 

In short, there are two important differentiations: 

 

i. General principles in international law have an underlying and 

permeative/transversal role, rethinking the perception of practice and custom and 

disposing of unhelpful distinctions. The risk is to make them have a catch-all, 

residual role, which could lead to a widening that will continue to make this 

category (appear) elusive. 

ii. The discretionary and crucial role played by the Court in their formation and 

assertion. 

 

In the preceding sections I referred to a few examples of the attitude of the Court in relation to 

general principles in the course of challenging two of the main orthodoxies. The norms 

belonging to these categories reveal that domestic legal analogies are either denied or applied 

in a very attenuated manner and, even taking into account the methodology of transposition, 

the question remains of what is left from the original norm. This undercuts their role as a 

specific source of law and leads to the conclusion that they are more of a license to analogical 

thinking rather than a creative source of law. On the other hand, there seems to be a preference 

for principles as elaborated in international relations or by international courts. Principles 

structuring the international legal system and underlying its treaties are more commonly used 

either as directly applicable or as interpretative tools. Deduction and the assertion of basic 

international legal principles drive the Court’s methodology.  

 

This leads to the necessity of redefining principles of international law as a more flexible and 

dynamic normative category, uprooted from historic understandings, and more closely attuned 

to the practice of the Court. 
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