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Abstract 

 

Foreign capital has increasingly become involved in the exploration for deep sea minerals in 

the Area. Foreign-owned companies have received the sponsorship of their state of 

incorporation, as required by UNCLOS to be granted an exploration contract by the 

International Seabed Authority. Sponsoring states’ policies toward such foreign-owned entities 

may go further than the mere implementation of UNCLOS obligations by pursuing national 

objectives such as better environmental protection or greater financial benefits for the local 

population. However, international law confers certain protections to foreign investment by 

binding states to respect an international minimum standard of treatment. Various UNCLOS 

provisions incorporate those guarantees, which could consequently be litigated through the 

dispute settlement system in Part XI of the convention. Yet only the contractors’ state of 

nationality and the Authority have, under the convention, the required standing to do so.     
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1. Introduction  

 

UNCLOS designates the seabed lying beyond state jurisdiction and its resources as the 

Common Heritage of Mankind (or CHM). In addition, it establishes the International Seabed 

Authority (or ISA) as the international organisation tasked with the allocation and regulation of 

economic rights over mineral resources lying therein. 1  The ISA controls access to the 

exploration and exploitation of the Area’s mineral resources and maintains important powers 

with respect to the implementation of the contracts.2 Nonetheless, UNCLOS also assigns a 

crucial regulatory role to states parties. Their sponsorship is a necessary prerequisite for any 

deep sea miner wishing to obtain a contract with the ISA and they hold an important regulatory 

role.3 Furthermore, they have the obligation ‘to ensure’ that the sponsored contractor complies 

with the obligations derived from UNCLOS and related rules of international law.4 However, 

sponsoring state regulatory control goes further than the mere implementation of those 

international obligations: states may subject sponsorships to legal, environmental or financial 

regulation additional to the ISA’s own standards.  

 

Deep sea mining in the Area remains a capital-intense economic activity taking place in little-

known ecosystems and having environmental impacts which are difficult to gauge. This 

element of unpredictability translates into a problem of regulatory uncertainty for sponsoring 

states which need to balance the economic opportunity afforded by deep sea mining sponsorship 

with the environmental or social risks inherent in that economic activity. National governments 

may be tempted to revoke sponsorship, to modify the regulations applicable to it, or to alter the 

underlying economic bargain by increasing levels of taxation. In certain sponsoring states such 

state regulation is likely to affect foreign capital.    

 

International law has traditionally afforded a certain level of protection to foreign investors. It 

is generally accepted that host states must respect an international minimum standard of 

treatment in their dealings with foreign investors and that any expropriation of foreign property 

 
1 UNCLOS, article 157. Article 133 defines those resources as ‘all solid, liquid or gaseous mineral resources in 

situ in the Area at or beneath the seabed, including polymetallic nodules.’ 
2 ISA, Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area, 19th sess, 142nd mtg, 

ISBA/19/A/9 (25 July 2013), regulation 33; UNCLOS, Annex III, article 18. 
3 UNCLOS, articles 139, 153, Annex III, article 4(4).   
4 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area (Advisory Opinion) (Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, 

Case No 17, 1 February 2011), para 110. 
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should be accompanied by prompt, adequate and effective compensation. 5  Other general 

principles of law such as non-discrimination and proportionality may equally discipline the 

exercise of state powers toward foreign investors, either on a self-standing basis or as a part of 

another treaty or customary standard. All those norms might constitute an additional factor to 

be taken into account by sponsoring state regulators, especially if international legal forums are 

available litigating those investor rights. Various instruments, such as national investment 

statutes and sponsorship agreements, offer the possibility of pursuing claims against sponsoring 

states. Another crucial instrument may be UNCLOS. There could be good reasons, such as 

consistency of decisions, for seeking to confer the widest possible jurisdiction over disputes 

arising from ‘activities in the Area’ upon UNCLOS tribunals.6 Compared to ordinary arbitral 

tribunals of more limited jurisdiction, they are best placed to apply the international minimum 

standard of treatment in a manner respectful of the overarching objectives of the CHM 

principle.  

 

This article will address three issues related to the legal protection available to deep sea miners. 

The first question is whether foreign investors in deep sea mining activities enjoy the 

protections of general international law. Secondly, the article enquires on the extent to which 

UNCLOS integrates international legal rules on the protection of foreign investment. Thirdly, 

it analyzes whether the dispute settlement provisions of UNCLOS confer to deep sea mining 

investors the standing to litigate claims based on international investment law. The article’s 

tentative conclusion is that UNCLOS does import, in various manners, customary rules relevant 

to the protection of foreign investors. However, the convention’s dispute settlement system 

does not confer to deep sea miners the standing to litigate those rights. Nevertheless, this 

possibility remains open to the investors’ home state and to the ISA.   

 

  

 
5 R. Dolzer, C. Schreuer, Principles of International Investment Law  (OUP, 2008),  p. 91. 
6 ISA Secretariat, Dispute Resolution Considerations Arising Under the Proposed New Exploitation Regulations 

(2016), No. 1, Discussion Papers to Support the Development of an Exploitation Code, p1: https://ran-

s3.s3.amazonaws.com/isa.org.jm/s3fs-public/documents/EN/Pubs/DPs/DP1.pdf  

https://ran-s3.s3.amazonaws.com/isa.org.jm/s3fs-public/documents/EN/Pubs/DPs/DP1.pdf
https://ran-s3.s3.amazonaws.com/isa.org.jm/s3fs-public/documents/EN/Pubs/DPs/DP1.pdf
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2. Foreign investors and the sponsoring states’ regulation of deep seabed mining   

 

UNCLOS imposes a requirement of nationality for state sponsorship: a mining operator may 

be sponsored only by its state of nationality or by its state of control. 7  Increasingly, the 

contractors are foreign-owned subsidiaries incorporated for the purpose of obtaining a 

sponsorship certificate from their state of nationality. This is the case of UK Seabed Resources 

Ltd, owned by the US Lockheed Martin, and of NORI, a subsidiary of the Canadian DeepGreen 

Metals Inc. DeepGreen has recently acquired another contractor, Tonga Offshore Mining 

Limited, which is sponsored by the Kingdom of Tonga.8 The involvement of foreign investment 

is not limited to the incorporation of subsidiaries in the state of sponsorship. A relevant example 

is the partnership between the Cook Islands Investment Corporation and the Belgian enterprise 

G-Tec Sea Mineral Resources NV to explore a contract area granted by the ISA to the former.9 

Also the contract held by the state-owned corporation Marawa Research and Exploration Ltd 

will be implemented by a foreign subcontractor, DeepGreen Metals Inc.10      

 

Various Pacific island-states have provided their sponsorship to those operations in the hope of 

obtaining greater ‘employment; training; capacity building; technology transfer; foreign 

investment; increased tax revenue; and national self-determination.’ 11  In certain cases 

sponsorship was accompanied by investment contracts, known as ‘Sponsorship Agreements’, 

establishing additional terms and conditions as to the sponsorship arrangement.12 Sponsorship 

Agreements contain inter alia provisions for administrative fees and commercial recovery 

payments. One such contract, between NORI, its parent company, and the Republic of Nauru, 

is in the public domain.13 This agreement seeks to ensure the stability of the legal relationship 

between the sponsoring state and the deep sea miner by shielding the contractual bargain from 

unilateral regulatory change. Thus, clause 57 of the Sponsorship Agreement designates the law 

of British Columbia to govern the contract. In addition, under clause 58 of the NORI 

 
7 UNCLOS, article 153; Annex III, article 4. 
8 https://deep.green/deepgreen-acquires-third-seabed-contract-area-to-explore-for-polymetallic-nodules/ 
9 http://www.cookislandsnews.com/item/43133-cooks-partners-with-belgium-on-seabed-minerals/43133- cooks-

partners-with-belgium-on-seabed-minerals    
10 https://www.mining-journal.com/events-coverage/news/1358250/deepgreen-reveals-higher-clarion-clipperton-

resource 
11 Statement by the Republic of Nauru regarding the questions submitted to the Seabed Disputes Chamber for an 

advisory opinion on the responsibilities and obligations of States sponsoring entities with respect to activities 

in the international seabed area, p.1, 

https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/Statement_Nauru.pdf  
12 Nauru International Seabed Minerals Act 2015, section 27. 
13 https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/Statement_Nauru.pdf 

https://deep.green/deepgreen-acquires-third-seabed-contract-area-to-explore-for-polymetallic-nodules/
https://www.mining-journal.com/events-coverage/news/1358250/deepgreen-reveals-higher-clarion-clipperton-resource
https://www.mining-journal.com/events-coverage/news/1358250/deepgreen-reveals-higher-clarion-clipperton-resource
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/Statement_Nauru.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/Statement_Nauru.pdf
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Sponsorship Agreement the parties agree to renegotiate the contract ‘with a view to effectively 

reinstating the rights and obligations of the Project Company’ when there is:  

 

‘(b) a [Discriminatory] Change in Nauruan Law that: (ii) materially increases the 

quantum of benefits required to be given by NORI or UNI (whether economic or 

intangible) to the State in such a way as to materially change the intent contemplated 

under this Agreement (including without limitation changes to Nauruan Laws resulting 

in a materially adverse increase in NORI’s tax burden). Notwithstanding anything 

contained in this definition, a Discriminatory Change in Nauruan Law does not include 

a Change in Nauruan Law which is necessary for the State to fulfil its Sponsorship 

Obligations.’14  

 

Clause 75 defines very broadly the notion of Discriminatory Change in Law, extending it 

‘without limitation’ to ‘changes in Nauruan Laws resulting in materially adverse increase in 

NORI’s tax burden’.  

 

However, sponsoring states may wish to intervene not only to implement ‘Sponsorship 

Obligation’ required by UNCLOS or by its derived instruments. The convention itself leaves 

some level of regulatory flexibility for sponsoring states as it authorizes explicitly states to 

apply ‘environmental or other laws or regulations more stringent than those in the rules, 

regulations and procedures of the Authority’ adopted under article 17(2)(f) of Annex III on the 

protection of the marine environment.15 More stringent standards are explicitly allowed only as 

far as the protection of the marine environment is concerned.16 Nonetheless, State intervention 

may also respond to other national policy objectives. A hike in commodity prices benefitting 

the private contractor may lead governments to feel that, under the spirit, philosophy, and the 

mechanisms of the original agreement, they should benefit from the mineral rent generated by 

the project to a much greater extent than the actual operation of the contract's fiscal regime 

allows. 17  In addition, states may attempt to protect environmental and social interests by 

imposing taxes on environmentally noxious extraction activities or the duty to compensate for 

damages to the local environment and to local communities.18 Finally, a national government 

 
14 Idem, clause 58. 
15 UNCLOS, Annex III, article 17.  
16 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area (Advisory Opinion) (Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, 

Case No 17, 1 February 2011), para 240. 
17 T.W. Waelde and G. Ndi, 'Stabilizing International Investment Commitments: International Law Versus 

Contract Interpretation' (1996) 31 Tex Int'l L J, p.225. 
18 Idem, p. 226.  
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may fear the environmental impacts of deep sea mining and terminate its sponsorship based on 

a particularly expansive reading of the precautionary approach.  

 

At first sight, UNCLOS disciplines on the unilateral termination or modification of 

sponsorships are not far-reaching. Regulation 29 of the ISA Regulations on Exploration for 

Polymetallic Nodules merely requires termination of sponsorship to be followed by a written 

notification to the ISA and by a transitional period of six months during which the ISA contract 

remains effective while the contractor seeks a new sponsorship. 19  The modification of 

conditions of sponsorship seems to be left to the states’ policy choices. However other rules of 

international law may come into play. Under customary international law, ‘expropriation or 

requisitioning shall be based on grounds or reasons of public utility, security or the national 

interest which are recognized as overriding purely individual or private interests, both domestic 

and foreign’ and ‘in such cases the owner shall be paid appropriate compensation.’20 Equally, 

it is recognized that customary international law prohibits state conduct that is ‘arbitrary, 

grossly unfair, unjust or idiosyncratic, is discriminatory and exposes [foreign investors] to 

sectional or racial prejudice, or involves a lack of due process leading to an outcome which 

offends judicial propriety’.21 The termination of a sponsorship, particularly if accompanied by 

discriminatory conduct or by a denial of justice before domestic courts, may constitute a breach 

of those norms.  

 

Many states sponsoring foreign-owned corporations have not concluded an investment treaty 

with the investors’ state of nationality. Apparently, in the absence of investment treaty 

mechanisms, deep sea miners will have to rely on bilaterally negotiated contracts or on the 

sponsoring state’s legislation to invoke the relevant international rules. From the investor’s 

viewpoint, the inclusion of international law in a contract or a national statute is convenient 

since that law is beyond the control of the sponsoring state. In addition, international law may 

provide external legal protection to the contract where a given contract obligation conflicts with 

superior national norms.22 For example, a state defences that stabilizations clauses are void 

 
19 Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area and related matters, 

regulation 29.  
20 General Assembly resolution 1803 (XVII) of 14 December 1962, "Permanent sovereignty over natural 

resources."  
21 Waste Management, Inc. v. United Mexican States, ICSID Case N° ARB(AF)/ 00/3, Award of 30 April 2004, 

para 98. 
22 T. Waelde, G. Ndi, Stabilizing International Investment Commitments: International Law versus Contract 

Interpretation, Texas International Law Journal, 31, p. 239.  
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under the contract’s national applicable law were rejected on the basis of the international legal 

principle of party autonomy. An instance of this is in the Grenada Private Power v. Grenada 

decision:  

 

‘The Tribunal sits as an international tribunal applying rules of international law. The 

rules include respect for party autonomy. International law permits (and there is no 

evidence that the law of Grenada expressly prohibits) giving effect to the parties’ choice 

of “rules of law” including a carve out of such rules as the parties agree, including the 

rule against penalties.’23        

 

Sponsorship agreements may include international rules in their governing law clause. They 

may also incorporate the guarantees of international investment law through a reference to a 

national investment statute or to a treaty.24 Another manner to include international law in the 

contractual field is the contract’s selection of a dispute settlement body empowered by its own 

constituent instrument to apply international rules. Article 42 of the ICSID Convention 

explicitly refers to international law as being part of the law to be applied by tribunals25 and 

ICSID tribunals have consistently applied international law even when not explicitly included 

in the parties’ agreed law.26 However, they have applied that body of rules only as a supplement 

or corrective to prevent the application of national norms violative of international law.27  

 

Certain national statutes on deep seabed mining incorporate principles of general international 

law. Section 30(d) of Nauru's International Seabed Minerals Act 2015 refers amongst others to 

general international law when obliging the state authorities to refrain from ‘unnecessary, 

disproportionate or duplicate regulatory burden on Sponsored Parties, nor impose requirements 

upon a Sponsored Party under this Act or Regulations unless these are consistent with existing 

requirements imposed by the UNCLOS, the Rules of the ISA and other applicable standards of 

 
23 Grenada Private Power Limited and WRB Enterprises, Inc. v. Grenada, ICSID Case No. ARB/17/13, Award 

of 29 March 2020, para 215; see also Balkan Energy v. Ghana, Award on the Merits of 15 November 2016, 

para 375, referring to the principle of legitimate expectations to protect rights found to be void ab initio by 

the host state’s supreme jurisdiction.   
24 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Award of 29 

December 2004, article 7(4) of the CSOB Consolidation Agreement stated: "This agreement shall be 

governed by the laws of the Czech Republic and the Treaty on the Promotion and Mutual Protection of 

Investments between the Czech Republic and the Slovak Republic dated November 23, 1992."  
25 ICISD Convention, article 42. 
26 Elsamex S.A. c. Republica de Honduras, Caso CIADI No. ARB/09/04, Laudo de 16 noviémbre 2016, para 

315. 
27 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, 

Award of 20 May 1992, para 84, quoting A. Broches, "The Convention on the Settlement of Investment 

Disputes between States and Nationals of Other States," Recueil des Cours, vol. 136, at p. 342 (1972). 
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international law.’28 Such obligation is replicated in Section 85(d) of Tonga’s Seabed Minerals 

Act 2014.29 These norms are not present in all national legislations on deep seabed mining: for 

instance, no explicit reference to standards of international law binding states is made by the 

UK’s Deep Sea Mining Act 198130 or by Belgium’s Law on Deep Sea Mining.31  

 

In addition, these laws opt for different jurisdictions that are bound to interpret and apply 

differently international legal norms alongside national laws. The legislation of Tonga opts 

explicitly only for the jurisdiction of national courts, while other statutes of Pacific island states 

provide for arbitration in accordance with their laws.32 A different choice was made by Tuvalu’s 

lawmakers, who opted for arbitration under the auspices of the ICSID Convention.33 Finally, 

the deep sea mining laws of Nauru and Kiribati refer, alternatively, to arbitration or to ‘an 

application submitted to the International Tribunal of the Law of the Sea for any case expressly 

provided for in Part XI of the UNCLOS.’34 Unfortunately, it is not clear whether UNCLOS 

allows the SDC or other tribunals to apply national laws, even when they incorporate 

international standards. 35  Finally, the legislations from developed states do not make any 

special provision for the resolution of disputes between the contractor and its sponsoring state.  

Sponsorship agreements and national statutes are imperfect mechanisms for the purpose of 

invoking international legal protections. The inclusion of international norms in sponsorship 

agreements depends on the acceptance of the state party which may instead require the 

application of its own national law. National statutes on deep sea mining have the disadvantage 

of not specifying the relation and priority between the different sources of national and 

international law they refer to. Differently from a contract or a treaty, a national law is a 

unilateral act which may be modified or withdrawn unilaterally by that state.36 These laws are 

heterogeneous in terms of the guarantees they afford and the remedies they offer to deep sea 

miners. On the other hand, UNCLOS provides international obligations independently from 

 
28 Nauru International Seabed Minerals Act 2015, No. 26 of 2015, section 30. 
29 Tonga Seabed Minerals Act 2014, No. 10 of 2014, section 85. 
30 Deep Sea Mining (Temporary Provisions) Act 1981, as amended by Deep Sea Mining Act (2014). 
31 Loi du 17 août 2013 relative à la prospection, l’exploration et l’exploitation des ressources des fonds marins et 

leur sous-sol au-delà des limites de la jurisdiction nationale. 
32 Fiji International Seabed Mineral Management Decree 2013, section 54; Cook Islands Seabed Minerals Act 

2019, section 166.  
33 Tuvalu Seabed Minerals Act 2014, section 126. 
34 Nauru International Seabed Minerals Act 2015, No. 26 of 2015, section 54; Kiribati Seabed Minerals Act 

2017, section 130.  
35 See UNCLOS, article 293; ITLOS Statute, article 39. 
36 See for example withdra 

wal of consent to ICSID by Kazakhstan and by Cote d’Ivoire.  
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national laws and offers legal remedies that cannot be affected by unilateral regulation. 

However, various questions must be addressed before reaching a conclusion on whether 

UNCLOS provides remedies for breaches of general international investment law.  

 

3. Do deep sea miners enjoy the guarantees afforded by international investment law?  

 

Some obstacles related to the personal and the territorial scope of customary investment 

protection rules stand in the way of their application to deep seabed mining. First, under 

customary international law those rights accrue not to the investors themselves but rather to 

their state of nationality, which can enforce alone the rights through the mechanism of 

diplomatic protection. A second issue is the fact that pursuant to UNCLOS contractors must 

have the same nationality of the sponsoring state whereas international investment law protects 

foreign investors only. A third issue is the remoteness of the territorial connection between 

extractive activities in the Area and the sponsoring state.   

 

A considerable body of authority supports the view that investors – whose international legal 

capacity is at best limited - are not themselves titular of rights under customary international 

law. The default situation is that they may not invoke those rights against a given state. As it 

was stated by the Dunkwa Mining arbitral tribunal:  

 

‘there is a more basic reason why [Claimants] lack standing to bring claims for breach 

of international law. That is simply that the right to invoke such a claim as may exist 

under customary international law is held not by the legal person alleged to have 

suffered the initial wrong at the hands of the host state, but by its home state. As the 

International Court put it in Barcelona Traction: ‘Within the limits prescribed by 

international law, a state may exercise diplomatic protection by whatever means and to 

whatever extent it thinks fit, for it is its own right that the state is asserting. Should the 

natural or legal persons on whose behalf it is acting consider that their right is not 

adequately protected, they may have no remedy in international law’… The 

incorporation of customary international law into Ghanaian law cannot change the legal 

character of the norm sought to be invoked and the question of who has the standing to 

invoke it’.37  

 

However, under international law the holder of a right and the person enabled to assert that 

right at the international level are frequently not the same. At the international level, most rights 

 
37 Dunkwa Continental Goldfields Limited & Continental Construction and Mining Company Limited v The 

Government of the Republic of Ghana (ICC Case No. 18294/ARP/MD/TO) Award, 9 July 2015, paras 345, 

346.  
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cannot be enforced through the jurisdictional process and it is only when a state has given its 

consent that a jurisdictional treatment complements the substantive treatment granted by 

international rules.38 This is most noticeable in human rights law, where the recognition of 

rights belonging to individuals is frequently not complemented by their access to an 

international legal remedy. Also there are credible arguments that investment treaties grant to 

investors a procedural rights to assert substantive rights belonging to their state of nationality.39 

Hence, states are perfectly capable of creating an international remedy allowing persons to 

assert rights originally belonging to their state of nationality. Such a jurisdictional treatment 

could be granted through UNCLOS’ dispute settlement provisions.  

 

Secondly, article 153(2)(b) of UNCLOS restricts private involvement in deep sea mining to 

those entities which ‘which possess the nationality of States Parties or are effectively controlled 

by them or their nationals, when sponsored by such States.’40 According to the wording of 

Annex III article 4(3) of UNCLOS, if effective control lies elsewhere, the controlling state and 

the state of nationality of the controller must cosponsor the applicant.41 However, in its past 

practice, the ISA has interpreted the effective control requirement as being equivalent to 

‘regulatory control’, or incorporation in the sponsoring state. 42  Consequently no potential 

contractor has ever been required to present a sponsorship certificate issued by the state of 

nationality of its controllers.43 

 

The customary rules on the protection of investment do not afford protection to investors 

against their own state of nationality. Accordingly, the ICSID Convention defines in the notion 

 
38 Impregilo S.p.A v. Argentine Republic, ICSID Case No ARB/0717, B.Stern, Concurring and Dissenting 

Opinion, para 45. 
39 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican States, 

ICSID Case No. ARB (AF)/04/5, Award of 21 November 2007, paras 173, 174: “the obligations under 

Section A remain inter-state, providing the standards by which the conduct of the NAFTA Party towards the 

investor will be assessed in the arbitration. All investors have under Section B is a procedural right to trigger 

arbitration against the host State. What Section B does is to set up the investor's exceptional right of action 

through arbitration that would not otherwise exist under international law, when another NAFTA Party has 

breached the obligations of Section… This is not the nature of the substantive investment obligations under 

Section A because they remain at the inter-state level and cannot be waived” 
40 UNCLOS, article 153.  
41 Idem, Annex III article 4(3). 
42 Legal and Technical Commission, Note by the Secretariat: Analysis of the Regulations on Prospecting and 

Exploration for Polymetallic Nodules and Polymetallic Sulphides in the Area, 20th Session, 

ISBA/20/LTC/10, 2014, paras 20, 21. 
43 A.S Rojas, F.K Phillips, ‘Effective Control and Deep Seabed Mining: Toward a Definition’ (Liability Issues 

for Deep Seabed Mining Series, Paper No. 7/2019, Center for International Governance Innovation, February 

2019). 
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of ‘National of another Contracting State’ as encompassing also ‘any juridical person which 

had the nationality of the Contracting State party to the dispute’ only if, because of foreign 

control, the parties have agreed that those entities should be treated as a national of another 

contracting state for the purposes of the ICSID Convention.44 Such consent can be included in 

a Sponsorship Agreement or in a national statute: the mere selection of ICSID for the settlement 

of disputes will suffice in this regard. As for UNCLOS it is less clear whether it contains any 

provision giving standing to contractors to bring an international legal claim against their own 

state of nationality.  

 

At the same time, a consolidated rule of general international law is that the home state of a 

corporation’s shareholder has no standing to pursue a claim based on harm suffered by a 

corporation with another nationality. In its Barcelona Traction ruling, the ICJ referred to the 

separate legal personalities of corporations and of shareholders: 

 

‘evidence that damage was suffered [by a Canadian company’s Belgian shareholders] 

does not ipso facto justify a diplomatic claim. Persons suffer damage or harm in most 

varied circumstances. This in itself does not involve the obligation to make reparation. 

Not a mere interest affected, but solely a right infringed involves responsibility, so that 

an act directed against and infringing only the company's rights does not involve 

responsibility towards the shareholders, even if their interests are affected.’45 

 

According to the ICJ, the situation differs only for state measures aimed at the direct rights of 

the shareholder such as for instance the right to dividends.46 The ICJ judgment in the Ahmadou 

Siado Diallo (Guinea v. DRC) case illustrates which are those direct shareholder rights by ruling 

at the stage of merits on ‘the right to participate and vote in general meetings of the two SPRLs, 

the right to appoint a gérant, and the right to oversee and monitor the management of the 

companies… the rights of property concerning Mr Diallo’s parts sociales in [the two Congolese 

companies it owned]’.47 Claims based on state measures impacting the contractual rights – such 

as those in a sponsorship agreement - of the owned company were categorically ruled as 

 
44 ICSID Convention, article 25.  
45 Barcelona Traction, Light and Power Company, Limited, Judgment, I.C.J. Reports 1970, para 46. 
46 Ibid, para 42.  
47 Ahmadou Sadio Diallo (Republic of Guinea v; Democratic Republic of Congo) Merits, Judgment, ICJ Reports 

2010, p. 639, para 116.  
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inadmissible by the World Court.48 Also investment tribunals have consistently rejected claims 

grounded on breaches of contractual obligations owed to the claimant’s local subsidiary.49  

Generally speaking, customary international law ‘attributes the right of diplomatic protection 

of a corporate entity to the state under the laws of which it is incorporated and in whose territory 

it has its registered office’ and not to the state of nationality of its shareholders.50 This should 

limit severely the ability of the investor’s home state to invoke the responsibility of a given 

sponsoring state under UNCLOS. However, this general position should be nuanced in two 

ways. First, state sponsorship may have been preceded by a Sponsorship Agreement involving 

the both sponsored entity and its foreign owner as parties.51 In this case the unilateral change 

of sponsorship terms would affect the legal rights of the parent company, thus bypassing the 

limitations traditionally imposed on the international legal protection of foreign shareholders.   

Secondly, article 11(b) ILC Draft Articles on Diplomatic Protection poses an important 

exception to the default situation under customary international law. It recognizes that the state 

of nationality of the shareholders of a corporation may seek diplomatic protection for injury to 

the corporation even though it is incorporated in the state alleged to have caused the injury 

where ‘incorporation in that State was required by it as a precondition for doing business 

there.’52 This exception was considered by the ICJ in Barcelona Traction and in Diallo, and by 

an arbitral tribunal in Dunkwa Continental Goldfields Limited v. Republic of Ghana. Both 

decisions did not pronounce themselves on the customary nature of this exception but 

concluded that it was not applicable in their specific case because state legislation did not 

require the investor to incorporate a local company as a precondition to its investment.53   

 

This exception applies to deep sea miners since both UNCLOS and national statutes require the 

sponsorship applicant to be a body corporate registered in its sponsoring state.54 The issue is 

 
48 Idem, para 114.  
49 Enkev Beheer BV v. Poland, First partial Award dated 29 April 2014, para. 310; Lotus Holding Anonim Şirketi 

v. Turkmenistan, ICSID Case No. ARB/17/30, Award of 6 April 2020, para 179. 
50 Barcelona Traction, Light & Power Co Ltd (Belgium v Spain) (Second Phase) [1970]10 Rep 3, 43. 
51 Such is the case for the Sponsorship Agreement between Nauru, NORI and United Nickel – a Canadian 

corporation. Presumably, United Nickel has been replaced by DeepGreen Metals Ltd.   

https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/Statement_Nauru.pdf  
52 Idem, para 142, quoting ILC, Diplomatic Protection: text of the draft articles with commentaries (2006) UN 

Doc A/61/10, art 11. 
53 Ahmadou Siado Diallo (Guinea v Democratic Republic of Congo) (Preliminary Objections) [2007] 10 Rep 

582, para 92; Dunkwa Continental Goldfields Limited & Continental Construction and Mining Company 

Limited v The Government of the Republic of Ghana (ICC Case No. 18294/ARP/MD/TO) Award, 9 July 

2015,  para 343. 
54 International Seabed Minerals Act 2015, No 26 of 2015, section 23. 

https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/Statement_Nauru.pdf
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rather whether this exception is actually part of customary international law. Such ambiguity 

was underlined by the ICJ in Barcelona Traction so that: 

 

‘It is quite true that it has been maintained that, for reasons of equity, a State should be 

able, in certain cases, to take up the protection of its nationals, shareholders in a 

company which has been the victim of a violation of international law. Thus a theory 

has been developed to the effect that the state of the shareholders has a right to 

diplomatic protection when the state whose responsibility is the national State of the 

company. Whatever the validity of this theory may be, it is certainly not applicable to 

the present case, since Spain is not the national State of Barcelona Traction.’55 

 

Also in Diallo the ICJ court held that the injured individual, on behalf of which Guinea 

exercised diplomatic protection, did not fulfil the requirements set forth in the ILC articles. 

However, it declined to explicit that exception’s legal status.56 On the other hand, while not 

affirming explicitly the customary nature of this exception, these jurisdictions did in fact apply 

it to the dispute before them. Moreover, the proposition that article 11(b) of the ILC Draft 

Articles expresses general international law finds support in arbitral case-law from the first half 

of the XXth century, where the home state of foreign shareholders in domestic companies was 

allowed to press a claim.57 The ratio of this exception is provided by considerations related to 

equity and superior considerations of justice.58 One key consideration was that: 

 

‘If the doctrine were admitted that a government can first make the operation of foreign 

interests in its territory depend upon their incorporation under local law, and then plead 

such incorporation as the justification for rejecting foreign diplomatic interventions, it 

is clear that the means would never be wanting whereby foreign governments could’ve 

prevented from exercising their undoubted right under international law to protect the 

commercial interests of their nationals abroad.’59   

 

 
55 Barcelona Traction Company Ltd (Belgium v. Spain) Second Phase [1970] 10 Rep 3, p. 48, para. 92. 
56 Ahmadou Sadio Diallo (Guinea v. DRC) (Preliminary Objections) [2007] 10 Rep 582, para 91: “it is a separate 

question whether customary international law contains a more limited rule of protection by substitution, such 

as that set out by the ILC in its draft Articles on Diplomatic Protection, which would apply only where a 

company’s incorporation in the State having committed the alleged violation of international law “was 

required by it as a precondition for doing business there”. 
57 ILC, Draft Articles on Diplomatic Protection with commentaries 2006, p.41. 
58 Barcelona Traction Company Ltd (Belgium v. Spain), Separate Opinion of Judge Jessup, para 51.  
59 Mexican Eagle (United Kingdom v. Mexico), M.M. Whiteman, Digest of International Law, vol 8 (1967), pp 

1272-1274.  
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In a sense, this would be the expression of the rule of general international law according to 

which a state cannot invoke a national legal rule in order to evade its international legal 

obligations.60 If the existence of such exception was denied, states would effectively be able to 

use their national law to frustrate completely a remedy provided by general international law. 

Overall, in arbitral proceedings, deep sea miners may argue that general international law norms 

are applicable to their relationship with the sponsoring state. They may attempt to overcome 

the obstacle of their nationality by invoking article 11(b) of the ILC Draft Articles on 

Diplomatic Protection, insofar as it codifies customary international law. However, the status 

of this exception is still object of debate.  

 

The third difficulty is caused by the territorial nexus (or lack thereof) between deep sea mining 

in the Area and the contractor’s sponsoring state.61 The extractive activities at issue take place 

beyond national jurisdiction, they are carried out by virtue of a contract concluded with the 

ISA, and the exploited resources are the CHM placed beyond state jurisdiction. This is 

particularly striking given that most investment treaties are predicated on ‘state territory’ in 

defining their spatial application. Arguably, also customary norms on investment protection are 

grounded on a requirement of territoriality. However, it cannot be assumed that this content of 

this requirement is identical in the treaty and the customary context. In this respect, international 

legal sources are not entirely consistent in characterizing the customary requirement of 

territoriality.   

 

First, the Report of the Executive Directors on the ICSID Convention clarifies that the primary 

purpose of that instrument is ‘to stimulate a larger flow of private international investment into 

[states’] territories.’62 Here, the requirement of territoriality is explicitly linked to the objective 

of the host states’ economic development. Also arbitral jurisprudence relates the territorial 

requirement with the objective of economic development. The Texaco v. Libya tribunal justified 

the subjection of a concession contract to international law on the basis of it being an ‘economic 

development agreement’ concerned with the ‘investments and technical assistance’ to 

developing countries which ‘assume a real importance in the development of the country where 

 
60 ILC, Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries 2001, 

article 32: "the responsible State may not rely on the provisions of its internal law as justification for failure 

to comply with its obligations under this Part.”  
61 See A. Pecoraro, Law of the Sea and Investment Protection in Deep Sea Mining (2020) Melbourne Journal of 

International Law, vol 20(2) for a more thorough discussion of this topic. 
62 Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between States 

and Nationals of Other States, para 12.  
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they are performed.’63 The Romak v. Uzbekistan decision expresses a somewhat similar reading 

of territoriality. This arbitration concerned the supply of wheat to Uzbekistan through a delivery 

made in Kazakhstan. The BIT between Switzerland and Uzbekistan did not lay down a criterion 

of territoriality in its definition of investment.64 The tribunal considered that ‘unless contracting 

States have made territoriality an express pre-requisite for treaty coverage (which is not the 

case in the BIT), references to territory normally refer to the benefit that the host State expects 

to derive from the investment.’65 Such statement suggests that, in the absence of an explicit 

territoriality criterion in the treaty definition of investment, references to territory should be 

interpreted loosely.  

 

Territoriality has been interpreted broadly also in the context of treaty provisions defining a 

protected investment. Arbitral tribunals have been willing to uphold their jurisdiction over 

economic operations whose substantial components took place outside of the host state’s 

boundaries. Arbitral case-law has adhered to an approach consisting in verifying whether a 

‘substantial and non – severable part of the overall service was provided in the host state’s 

territory’ and the investor’s entitlement to be paid was ‘contingent on that aspect’.66 Ruling on 

pre-shipment inspections provided in ports of origin, the SGS v. Paraguay tribunal explained:  

 

‘SGS’s inspections abroad were not carried out for separate purposes, but rather in order 

to enable it to provide, in Paraguay, a final Inspection Certificate on which the 

Paraguayan authorities relied to enter goods into the customs territory of Paraguay and 

to assess and collect the resulting customs revenue. These inspections, and the resulting 

information that was conveyed to the liaison offices in Paraguay, were indispensable 

operations for the issuance of the final certifications in Paraguay. Thus they were also 

indispensable to the benefits of the Contract that were received by the Paraguayan 

state.’67 

 

Under this doctrine of ‘general unity of an investment operation’,68 what matters is the existence 

of a wider operation that is delivered within the borders of a state and which anchors activities 

 
63 Texaco Overseas Petroleum Company/California Asiatic Oil Company v. the Government of the Libyan Arab 

Republic, Award, International Legal Materials, vol 17, No. 1 (January 1978), para 45. 
64 Romak S.A. (Switzerland) v. Republic of Uzbekistan, UNCITRAL, PCA Case No. AA280, Award of 26 

November 2009. 
65 Ibid, para 237.  
66 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, 29 

January 2004, Decision of the Tribunal on Objections to Jurisdiction, para 102. 
67 SGS Société Générale de Surveillance S.A. v. The Republic of Paraguay (Decision on Jurisdiction) (ICSID 

Arbitral Tribunal, Case No. ARB/07/29, 12 February 2010), para 113.  
68 C. Schreuer, U. Kriebaum, At What Time Must Legitimate Expectations Exist? In: Liber Amicorum Thomas 
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carried outside of state’s borders. A very relevant precedent is set by the Deutsche Telekom v. 

India decision, concerning the government’s denial of the use of electromagnetic spectrum 

given to India by the International Telecommunications Union - an international regime akin to 

the International Seabed Authority in that it allocates of a common resource. The claimant 

indirectly held shares in Devas, a corporation which had entered into a contract to deliver hybrid 

satellite and terrestrial telecommunications services in India.69 The Indian party was to lease S-

band transponders on two satellites to Devas in order to provide internet services in India. Devas 

and Deutsche Telekom expended significant resources by preparing the launch of the two 

satellites and by conducting experimental trials in Germany and China.70 However, the contract 

was subsequently terminated because national security considerations prompted the Indian 

authorities to refuse the orbital slots required for commercial activity.71  

 

India did not raise any objection related to the location of the investment even if an essential 

part of the investment activities took place beyond state borders. The tribunal itself focused on 

Deutsche Telekom’s equity contribution in Devas, an Indian corporation, as the protected 

investment admitted by India in its territory.72 The tribunal upheld its jurisdiction over Deutsche 

Telekom’s indirect investment as: 

 

‘The second part of Article 1(c) of the BIT requires the investment to be "in the territory" 

of the host state. It is common ground that Devas is a company incorporated and existing 

in India. In the Tribunal's view, the requirement that the investment be in the territory 

of the host state does not restrict the way in which such investment can be made. It 

suffices that the result of the investment activity, i.e. relevant assets, be in the territory 

of the host state.’73 

 

Deep sea mining in the Area may fulfil these jurisprudential criteria. First, in order to carry out 

extractive activities in the Area, foreign investors will need to establish and acquire in the 

sponsoring state a combination of assets that traditionally sustain investment activity. By 

requiring that contractors and the sponsoring state have the same nationality, UNCLOS and 

 
Wälde – Law Beyond Conventional Thought’ 1 (2012) TDM available online: 

https://www.univie.ac.at/intlaw/pdf/97_atwhattime.pdf  
69 Deutsche Telekom v. India,  PCA Case No. 2014-10, Interim Award of 13 December 2013. 
70 Idem, para 386. 
71 J. Frohloff, Arbitration in space disputzs (2019) Arbitration International, vol 35, p. 320.  
72 Deutsche Telekom v. India,  PCA Case No. 2014-10, Interim Award of 13 December 2013, para 178. 
73 Idem, para 151.  

https://www.univie.ac.at/intlaw/pdf/97_atwhattime.pdf
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national laws oblige the foreign investor in deep seabed mining to incorporate a company in 

that state. Besides, various national legislations foresee the possibility for the contractor to enter 

into Sponsorship Agreements to establish supplementary terms and conditions related to the 

terms of such sponsorship.74 The sponsored corporate bodies are also required to pay royalties 

and administrative fees to their sponsoring state. ‘Enterprises’, ‘shares, stocks and other forms 

of equity participation in an enterprise’, ‘production and revenue sharing contracts, concessions 

and other similar contracts’ and ‘licences, authorisations, permits and similar rights conferred 

pursuant to a Party’s domestic law’ are all assets protected by a plurality of investment 

treaties. 75  Another element to be taken into account in an analysis based on the ‘overall 

economic unity’ doctrine is that the same enterprise may carry out deep sea mining activities 

in the Area as well as within the sponsoring state’s exclusive economic zone.76 It may do so by 

utilizing the same vessel, equipment and staff. In such a situation it would be particularly 

difficult to divide the investor’s activity into two separate economic operations occurring 

respectively within and outside state borders.  

 

Nonetheless the fact that a certain asset is a ‘contract’ or an ‘enterprise’ does not automatically 

render it an investment comprising the commitment of capital or other resources, the 

expectation of gain or profit, and the assumption of risk. 77  Whether there occurred an 

investment within the sponsoring state’s territory will largely depend on how the deep sea miner 

structured its operations. This matter is further complicated by the fact that the recovery of 

minerals may be effectuated by subcontractors of a different nationality using vessels that fly 

another state’s flag, while the processing of the recovered minerals may very well take place in 

a third state’s territory. Overall, the applicability of customary investment protection norms to 

deep sea miners should not be excluded. However, the enjoyment of an international legal right 

has little value in the absence of the possibility to enforce it.  

 

  

 
74 Tonga Seabed Minerals Act 2014, Act 10, section 82; Fiji International Seabed Mineral Management Decree 

2013, section 31. 
75 See for example: Pacific Agreement on Closer Economic Relations (PACER Plus), chapter 9, Articles 1(a), 

(c), (g), (h). 
76 Belgium’s G-Tec is involved in the implementation of the exploration contract held by the Cook Islands 

Finance Corporation while being party to a government contract for the exploration of deep sea mineral 

resources in the Cook Islands’ EEZ  (see: https://www.seabedmineralsauthority.gov.ck/news-3/article14) 
77 Romak S.A. v. Uzbekistan (Award) (PCA Arbitral Tribunal, Case No. AA280, 26 November 2009), para 207, 

this definition, derived from a treaty whose text did not characterize explicitly the term “investment”, may 

perhaps serve to define that notion under customary international law. 

https://www.seabedmineralsauthority.gov.ck/news-3/article14
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4. UNCLOS: an international investment law of the sea?  

 

The dispute settlement provisions in Part XI of the convention enable UNCLOS tribunals to 

hear disputes involving states, the ISA and deep seabed miners. Article 187(c) concerns 

disputes between the parties to a contract relating either to ‘the interpretation or application of 

a relevant contract or a plan of work’ or relating to ‘acts or omissions of a party to the contract 

relating to activities in the Area and directed to the other party or directly affecting its legitimate 

interests.’ 78  The first ground allows explicitly for claims based on contracts 79  while the 

reference to ‘acts or omissions’ in the second paragraph is more ambiguous. Article 293 of 

UNCLOS and article 38 of the Statute of ITLOS list exhaustively the law which may be applied 

by these tribunals. This body of law is constituted by the convention, the rules adopted by the 

Authority, other rules of international law not incompatible with the convention and the terms 

of the contracts concerning activities in the Area. Various UNCLOS tribunals have held that 

article 293 may not be read as expanding their jurisdiction to international legal norms external 

to UNCLOS.80 However, these determinations were made in contexts other than deep sea 

mining and falling under Part XV on the settlement of disputes. Hence, it is not entirely clear 

whether article 187(c)(ii) could ground international legal claims sourced on obligations 

external to the convention.    

    

By consequence it will be more expedient for a deep sea miner to source his claims directly in 

an UNCLOS provision. Arguably, general norms on investment protection are not alien to 

UNCLOS and may intervene in two ways. First, they may come into play as an aid to the 

interpretation of the convention’s provisions. Secondly, they are incorporated to UNCLOS 

through the reference made by article 138 to ‘other rules of international law’ 

 not incompatible with it. In both cases, general international law would intervene because of a 

textual habilitation in UNCLOS.81 To put it otherwise, in order properly to interpret and apply 

particular provisions of the Convention it may be expedient, or even necessary, to resort to 

foundational or secondary rules of general international law.82 

 
78 UNCLOS, article 187.  
79 It is unclear whether this reference to contracts is limited to contracts granted by the Authority or encompasses 

also Sponsorship Agreements involving deep sea miners and states. More on this point below.  
80 The M/V Norstar Case (Panama v. Italy), ITLOS Case No.25, Judgment, para 136. 
81 J.C. Zambo-Mveng, «Les Droits Exterieurs à la Convention des Nations Unies sur le Droit de la Mer dans les 

Arrêts du Tribunal International du Droit de la Mer» (2016) RBDI, 2016/,  p.380. 
82 Arctic Sunrise Arbitration (the Kingdom of the Netherlands v. the Russian Federation), PCA Case Nº 2014-02, 

Award on the Merits, para 190. 
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a) Reasonableness in article 4(4) of Annex III UNCLOS  

 

A first relevant provision is article 4(4) of Annex III UNCLOS, under which: 

  

‘The sponsoring State or States shall, pursuant to article 139, have the responsibility to 

ensure, within their legal systems, that a contractor so sponsored shall carry out 

activities in the Area in conformity with the terms of its contract and its obligations 

under this Convention. A sponsoring State shall not, however, be liable for damage 

caused by any failure of a contractor sponsored by it to comply with its obligations if 

that State Party has adopted laws and regulations and taken administrative measures 

which are, within the framework of its legal system, reasonably appropriate for securing 

compliance by persons under its jurisdiction.’83 

 

This provision does not amount to the integration in the convention of the entire general 

international law on foreign investment. The plain wording of article 4(4) tells that sponsoring 

states are only obliged to regulate in a way that is reasonably appropriate to ensure the respect 

by sponsored contractors of the obligations derived from UNCLOS. Only regulation which is 

not reasonably appropriate to secure compliance by contractors would be in violation of article 

4(4) of Annex III. Legal review is limited to such instances where state action unreasonably 

undermines the fulfilment of the contractor’s own international obligations. An example of this 

could be the imposition of extremely elevated recovery payment preventing the contractor from 

sharing financial benefits with the international community, as required by articles 140 and 

160(2)(f) UNCLOS.  

 

According to the Seabed Disputes Chamber (or SDC) ‘reasonableness and non-arbitrariness 

must remain the hallmarks of any action taken by the sponsoring State.’84 This indicates that 

the requirement of reasonableness applies to the exercise of regulatory authority by sponsoring 

states. This notion of reasonableness permeates the law of the sea and is present in other 

UNCLOS provisions such as articles 73 and 292. Reasonableness is generally understood as 

demanding that decisions are based upon clear reasons, taking into account all relevant 

considerations and ignoring irrelevant considerations. 85  Absent an international standard 

 
83 UNCLOS, Annex III, article 4, emphasis added. 
84 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area (Advisory Opinion) (Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, 

Case No 17, 1 February 2011), para 230 
85 J. Harrison, Checks and Balances on the Regulatory Powers of the International Seabed Authority 

(unpublished), quoting O. Corten, ‘Reasonableness in International Law’, in Rüdiger Wolfrum (ed.), Max 

Planck Encyclopedia of Public International Law (Oxford University Press 2013), para 15. 
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setting a clear standard of protection, each state is obviously entitled to determine the most 

appropriate standard of protection for its public policy requirements.86 However there must be 

limits to avoid unchecked discretion which would defeat the competing rights and interests of 

others.87 In this sense, the case-law of international tribunals has developed ‘reasonableness’ so 

as to encompass other criteria such as necessity and proportionality. Both principles are also 

present in international investment law.    

 

International tribunals have been consistent in identifying a series of criteria for assessing the 

reasonableness of state regulation. In 1910, the North Atlantic Fisheries arbitral tribunal held 

that the right to regulate was the necessary corollary of state sovereignty and that: 

 

‘Regulations which are (1) appropriate or necessary on grounds of public order and 

appropriate or necessary for the protection and preservation of such fisheries, or (2) 

desirable or necessary on grounds of public order and morals without unnecessarily 

interfering with the fishery itself, and in both cases equitable and fair as between local 

and American fishermen, and not so framed as to give unfairly an advantage to the 

former over the latter class, are not inconsistent with the obligation to execute the Treaty 

in good faith, and are therefore reasonable and not in violation of the Treaty.’88 

 

The arbitral tribunal refers to a requirement of necessity, adding that reasonable regulation may 

not undermine unnecessarily a right attributed by treaty to foreign vessels and must not be 

discriminatory. These criteria were applied without an explicit textual reference in the treaty 

underlying the dispute.89  

 

The 1986 La Bretagne (France v. Canada) award refers to very similar criteria while affirming 

that proportionality is also part of the principle of reasonableness. According to that decision:  

 

‘Cette règle commande à l’état de proportionner son comportement au but légalement 

poursuivi en tenant dûment compte des droits et libertés concedés à un autre état…. Le 

Canada ne peut user de ses pouvoirs de réglementation à l’égard des chalutiers français 

visés à l’article 4(b) de [l’Accord de 1972]… que d’une manière raisonnable, c’est-à-

 
86 E. Cannizzaro, Proportionality and Margin of Appreciation in the Whaling Case: reconciling antithetical 

doctrines? (2017) EJIL 27(4), p. 1068.  
87 Ibid.  
88 The North Atlantic Coast Fisheries Case (Great Britain v. United States of America), Award of 7 September 

1910, Reports of International Arbitral Awards (R.I.A.A.), Vol. XI., p.188. 
89 Idem, p. 180.  
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dire sans subordonner l’exercice du droit de pêche que ces navire tiennent de l’Accord 

à des conditions qui rendent l’exercice de ce but impossible’.90  

 

According to the tribunal, Canada’s ban on filleting inside French vessels could be justified 

only if such prohibition was necessary to preserve the total allowable catch under the treaty 

allowing French fishing in Canadian waters. The existing controls carried out by Canadian 

inspectors were sufficient in guaranteeing that.91 What matters here is that a treaty between the 

two states set the desired level of protection for fish resources in Canadian waters, that only 

restrictive regulation necessary to achieve those objectives was reasonable, and that the analysis 

of necessity encompassed the consideration of whether existing safeguards already achieved 

that level of protection.  

 

Reasonableness was relied on by the ICJ in its Whaling in the Antarctic judgment. Japan argued 

that its extensive whaling activities were ‘for purposes of scientific research’ and thus justified 

under article VIII of the International Whaling Convention. The ICJ allowed a large degree of 

deference to the importance of the objectives pursued by Japan while however engaging in a 

punctilious interpretation of the term ‘for the purpose of’. One side the court stated: 

 

‘The stated research objectives of a programme [Japan’s JARPA 2] are the foundation 

of a programme’s design, but the Court need not pass judgment on the scientific merit 

or importance of those objectives in order to assess the purpose of the killing of whales 

under such a programme. Nor is it for the Court to decide whether the design and 

implementation of a programme are the best possible means of achieving its stated 

objectives.’92  

 

One the other hand, it affirmed that:  

 

‘In order to ascertain whether a programme’s use of lethal methods is for purposes of 

scientific research, the Court will consider whether the elements of a programme’s 

design and implementation are reasonable in relation to its stated scientific objectives… 

such elements may include: decisions regarding the use of lethal methods; the scale of 

the programme’s use of lethal sampling; the methodology used to select sample sizes; 

a comparison of the target sample sizes and the actual take; the time frame associated 

with a programme; the programme’s scientific output; and the degree to which a 

programme co-ordinates its activities with related research projects.’93 

 
90 Filleting within the Gulf of St. Lawrence between Canada and France (France v. Canada), Award of 17 July 

1986, Recueil des Sentences Arbitrales, volume XIX, p. 258, emphasis added. 
91 Ibid, p. 264. 
92 Case concerning Whaling in the Antarctic (2014) ICJ Reports 226, para. 88.  
93 Ibid.  
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For the ICJ, the assessment of reasonableness of the program’s design and implementation 

required a detailed consideration of numerous elements. For instance, the fact that the Research 

Plan included no analysis of the feasibility of non-lethal methods to reduce the planned scale 

of lethal catches was an important element indicating that the research program was not 

reasonable in light of its stated goals.94 Furthermore, the current research program’s planned 

catches were approximately double to the previous one while its subjects, objectives, and 

methods overlapped to a considerable extent with its predecessor’s.95 Hence, while exercising 

considerable deference to Japan’s goals, the ICJ engaged in a detailed analysis of whether 

Japan’s measures adhered to their objectives. The standard adopted here is arguably similar to 

the strict standard of proportionality.96   

 

Furthermore, the requirements of reasonableness and necessity were extensively interpreted by 

UNCLOS tribunals in cases concerning coastal state action to ensure the conservation of marine 

living resources. In its M/V Virginia G ruling the ITLOS assessed whether the legislation 

promulgated by Guinea Bissau and its implementation were necessary under article 73 

UNCLOS. The tribunal stated that confiscation of a fishing vessel by a coastal state must not 

be used in such a manner as to upset the balance of the interests established by the convention 

between the states involved.97 It considered that confiscation of a fishing vessel by a coastal 

state must not be implemented in a way which denies to the ship-owner the remedies afforded 

by national law and must follow international standards of due process of law.98 The tribunal 

also considered that the confiscation effected by Guinea-Bissau was not appropriate to deter 

further violations because the violation was involuntary and resulted from 

miscommunication. 99  Thus, some weigh was given to the vessel’s and the coastal state’s 

behaviour.  

 

 
94 Idem, para 140.  
95 Idem, para 155.  
96 E. Cannizzaro, Proportionality and Margin of Appreciation in the Whaling Case: reconciling antithetical 

doctrines? (2017) EJIL 27(4), p. 1063. 
97 M/V “Virginia G” (Panama/Guinea-Bissau), Judgment, ITLOS Reports 2014, p. 4, para 254 quoting 

Tomimaru (Japan v. Russian Federation), Prompt Release, Judgment, ITLOS Reports 2005–2007, p. 74, at p. 

96, paras. 75 and 76 
98 Ibid.  
99 Idem, para 269.  
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Finally, reasonableness in the law of the sea was explicitly defined by the Duzgit Integrity 

decision as encompassing the principles of proportionality and necessity: 

‘The exercise of enforcement powers by a (coastal) State in situations where the State 

derives these powers from provisions of the Convention is also governed by certain 

rules and principles of general international law, in particular the principle of 

reasonableness. This principle encompasses the principles of necessity and 

proportionality. These principles do not only apply in cases where States resort to force, 

but to all measures of law enforcement. Article 293(1) requires the application of these 

principles. They are not incompatible with the Convention.’100  

 

The tribunal’s proportionality analysis underwent two stages: 1) whether the exercise of coastal 

state jurisdiction was within its law enforcement jurisdiction, 2) whether the penalties imposed 

by Sao Tomé were disproportionate. The tribunal initially took into account the gravity of the 

violation and the fact that the ship’s master should have known of the authorization 

requirements imposed by local laws to determine that ‘São Tomé acted lawfully and in 

accordance with its law enforcement jurisdiction resulting from its sovereignty over its 

archipelagic waters in relation to Duzgit Integrity.’101  

 

The parties also debated the existence of ‘legitimate expectations’102 that the respondent state 

would authorize the vessel’s ship-to-ship fuel transfers. Interestingly, the tribunal did take into 

account the behaviour, or the diligence, of the shipmaster. 103  Successively, the tribunal 

compared the state measures’ combined effect to the original wrong committed by the vessel, 

noting that the shipmaster was a first-time offender, and was willing to move its operations 

outside of Sao Tomé’s waters if required by the authorities.104 Hence, the penalties imposed by 

the respondent state were disproportionate to the original offence and the goal of ensuring 

respect for São Tomé’s sovereignty 105   This decision suggests that the principle of 

proportionality is well-established in the law of the sea, having been applied in the absence of 

explicit textual basis in the provision at issue.106 

 

 
100 Duzgit Integrity Arbitration (Malta v. São Tomé and Príncipe), PCA Case Nº 2014-07, Award of 5 September 

2016, para 209. 
101 Idem, para 235. 
102 Idem, para 231.  
103 See para 236: “Duzgit Integrity had ample time to notify its agent to seek authorisation from São Tomé… the 

Duzgit Integrity charterers were not new to the West African region; they had done STS transfers in São 

Tomé waters before.”  
104 Idem, para 256. 
105 Idem, para 260. 
106 UNCLOS, article 49(3). 



Alberto Pecoraro | UNCLOS and investor claims for deep seabed mining in the Area: an investment law 

of the sea? 

 

GCILS Working Paper, No. 5, November 2020        Page | 26  

 

To summarize it all, states have the duty to reasonably regulate sponsored entities so to ensure 

their respect of their own international obligations. Criteria of necessity and of proportionality 

are part of the reasonableness principle and involve both procedural and substantive guarantees. 

Procedural guarantees include the respect of due process and the non-denial of justice in 

domestic judicial or quasi-judicial proceedings. Substantive guarantees are related to the 

commensuration of purposes and means employed to achieve those legitimate objectives. 

Finally, account will be taken of the clarity of the state’s behaviour and representations. This 

said, the guarantees found in article 4(4) Annex III will be triggered only where state regulation 

is not reasonably appropriate for ensuring respect by the deep sea miner of its international 

obligations. It cannot provide a basis for a review of any and all regulation affecting a sponsored 

entity.  

 

However, to say that reasonableness encompasses proportionality does not exhaust the matter. 

Different standards of review can be adopted when applying the proportionality principle, 

ranging from complete deference to the government’s decision to re-examining the issue at 

hand de novo.107 Such was the disagreement between the majority and the dissenting judges in 

M/V Viginia G and Duzgit Integrity. Dissenting judges emphasized that the terms of the relevant 

UNCLOS provision referred to the coastal state’s ‘sovereign rights’ on living marine resources 

in the EEZ, which necessarily implied that a degree of deference should be granted to coastal 

states.108 They also stressed the gravity of the offences at issue and the difficulty for developing 

coastal states to detect and punish those offences.109  

 

Investment treaty jurisprudence has also elaborated on the requirement of proportionality for 

state limitations on economic rights held by foreign investors.110 A plurality of investment 

tribunals has been deferent to the state’s margin of appreciation when dealing with measures of 

general application. For example, the El Paso and Continental Casualty v. Argentina tribunals 

have remarked that general regulatory measures would not amount to indirect expropriation 

 
107 S. W. Schill, V. Djanic, Wherefore Art Thou? Towards a Public Interest-based Justification of International 

Investment Law (2018), ICSID Review vo. 33(1), p. 47.  
108 M/V “Virginia G” (Panama/Guinea-Bissau), Judgment, ITLOS Reports 2014, Joint Dissenting Opinion of 

Vice-President Hoffmann and Judges Marotta Rangel, Chandrasekhara Rao, Kateka, Gao and Bouguetaia, 

para 49. 
109 Idem, para 60; Duzgit Integrity Arbitration (Malta v. São Tomé and Príncipe), PCA Case Nº 2014-07, 

Dissenting Opinion of Judge Kateka, para 12. 
110 See for example: Sergei Paushok, CJSC Golden East Company, CJSC Vostokneftegaz Company v Mongolia, 

UNCITRAL, Award on Jurisdiction and Liability (28 April 2011), para 371.  
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unless ‘unreasonable i.e. arbitrary, discriminatory, disproportionate or otherwise unfair’ or 

‘intolerable, discriminatory or disproportionate’, apparently requiring a high threshold for lack 

of proportionality.111 This is also true for case-law concerning fair and equitable treatment: the 

Philip Morris v. Uruguay tribunal deployed a proportionality test holding that the ‘margin of 

appreciation’ as developed in the jurisprudence of the European Court of Human Rights applied 

equally in disputes arising under BITs, and that tribunals ‘should pay great deference to 

governmental judgments of national needs.’112 

 

However, proportionality has been applied more strictlyOccidental v. Ecuador the claimant had 

breached the term of its Participation Contract and of Ecuador’s Hydrocarbons Law, which 

specifically required seeking approval from the Government before assigning the title to or any 

interest under the Contract to third parties.113 Similar rules can be found in regulation 22 of the 

ISA Polymetallic Nodules Regulations requiring the consent of the Authority for any transfer 

of rights and obligations under the Exploration Contract.114 Ecuador’s reacted by terminating 

the relevant Participation Contract through a declaration of ‘caducidad’. Having sourced a 

general norm of proportionality in international law and in Ecuador’s law, the Occidental 

tribunal held that:  

 

‘In cases where the administration wishes to impose a severe penalty then it appears to 

the Tribunal that the State must be able to demonstrate (i) that sufficiently serious harm 

was caused by the offender; and (ii) that there had been a flagrant or persistent breach 

of the relevant contract/law, sufficient to warrant the sanction imposed and/or (iii) that 

for reasons of deterrence and good governance, it is appropriate that a significant 

penalty be imposed, even though the harm suffered in the particular instance may not 

have been serious.’115 

 

Based on those grounds, the tribunal stated that two questions are central to the question of 

proportionality: (i) whether the state had available meaningful alternatives short of contract 

termination but sufficient to preserve the public interest, (ii) whether the response it adopted is 

 
111 C. Henckels, Indirect Expropriation and the Right to Regulate: revisiting proportionality analysis and the 

standard of review in investor-state arbitration (2012) Journal of International Economic Law, 15(1), p. 255. 
112 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of 

Uruguay, ICSID Case No. ARB/10/7, Award of 8 July 2016, para 399. 
113 B. Sabahi, K. Duggal, Occidental Petroleum v Ecuador (2012) Observations on Proportionality, Assessment 

of Damages and Contributory Fault, ICSID Review, Vol. 28, No. 2 (2013), p. 280. 
114 Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area and related matters, 

regulation 22, stipulating that the ISA cannot unreasonably withhold its consent.. 
115 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11, Award of 5 October 2012, para 416. 
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proportionate, adding that this second question arises only if the answer to the first question is 

in the negative. 116  Occidental’s conception of proportionality differs from the previously-

mentioned decisions in that it requires states to exhaust all alternatives before suspending or 

terminating a given right. The application such a restrictive construction of proportionality in 

the context of UNCLOS can be rejected on two grounds. First, the Occidental tribunal went at 

great length to source its notion of proportionality in Ecuadorian as well as international law. 

Secondly, the exhaustion of all possible alternatives by the state is a criterion absent from case-

law on reasonableness under UNCLOS. Including such a criterion would be a departure from 

the established jurisprudence.  

 

We can conclude that reasonableness under article 4(4) of Annex III encompasses the principle 

of proportionality, which requires that a correct balance be struck between the legitimate goals 

it pursues and the contractor’s duties under UNCLOS. Due consideration of the contractor’s 

circumstances, the respect of due process and the provision of legal redress under domestic law 

would be important criteria in this analysis.      

 

b) Article 138 and its incorporation of general international law  

 

To breach article 4(4) of Annex III state regulation must be both unreasonable in relation with 

its purpose and inappropriate for securing compliance with UNCLOS-based obligations. Then, 

review on the basis of article 4(4) Annex III is limited to measures impacting on the contractor’s 

compliance with the terms of its contract and with its own international obligations. Other 

stipulations in the convention may ground a wider review by UNCLOS dispute settlement 

bodies. An important provision in that regard is article 138 of UNCLOS, under which:  

 

‘The general conduct of States in relation to the Area shall be in accordance with the 

provisions of this Part, the principles embodied in the Charter of the United Nations and 

other rules of international law in the interests of maintaining peace and security and 

promoting international cooperation and mutual understanding.’117 

 

This article’s mandatory language might incorporate norms of international investment law to 

the convention’s rules on deep seabed mining in the Area. Its application is premised on three 

elements which need to be interpreted under the rules embodied in Article 31 of the Vienna 

 
116 Idem, para 426. 
117 UNCLOS, article 138.  
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Convention on the Law of the Treaties. These are: 1) the general conduct of states, 2) the 

relation to the Area, 3) and the other rules of international law. The notion of general conduct 

of states in relation to the Area seems to diverge from the concept of ‘activities in the Area’ 

that predicates such provisions as article 139, 140 and 142 of UNCLOS. In its 2011 Advisory 

Opinion the Seabed Dispute Chamber essentially defined ‘activities in the Area’ to encompass 

the recovery of minerals from the seabed and their lifting to the water surface and certain 

activities directly connected therewith.118 The association of the term ‘general’ to the conduct 

of states and the lack of further descriptions or limitations in the text of the article may lead to 

a preliminary conclusion that the wording ‘general conduct related to the Area’ is a term wider 

than ‘activities in the Area’ and susceptible to cover state policies toward the sponsored 

corporate entity.  

 

This finds confirmation in the context provided by article 155(2) UNCLOS concerning a future 

review conference following the commencement of commercial extraction of deep sea mineral 

resources. Under article 155(2) the future review conference shall ensure the maintenance of 

principles concerning ‘the exclusion of claims or exercise of sovereignty over any part of the 

Area, the rights of States and their general conduct in relation to the Area, and their participation 

in activities in the Area in conformity with this Convention, the prevention of monopolization 

of activities in the Area, the use of the Area exclusively for peaceful purposes, economic aspects 

of activities in the Area’.119 It is significant that the two underlined terms are used separately. 

In addition ‘general conduct’ is distinguished from such norms as the exclusion of sovereign 

claims over the Area, its use for peaceful purposes and so on. This hints that this notion has a 

normative content which is not entirely captured by the other prescriptions listed in article 

155(2) of UNCLOS.  

 

Such general conduct must be ‘in relation to the Area’ for it to fall under the disciplines of 

article 138 of UNCLOS. To the author’s knowledge, this term has yet to be interpreted by 

UNCLOS-based tribunals. This said similar terms have already been interpreted by dispute 

settlement bodies in the contexts of GATT 1994 and NAFTA. According to the Appellate Body 

 
118 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area (Advisory Opinion) (Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, 

Case No 17, 1 February 2011), paras 94 – 97.  
119 UNCLOS, article 155.  
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in China - Rare Earths the term ‘relating to’ in article XX(g) of GATT120 requires ‘a close and 

genuine relationship of ends and means’ between that measure and the conservation objective 

of the member maintaining that measure. The Appellate Body distinguishes such measures, 

which fall under article XX(g) GATT, from those that are ‘merely incidentally or inadvertently 

aimed at a conservation objective’. 121  In the framework of the NAFTA Agreement, the 

Methanex v. USA tribunal similarly concluded that the phrase ‘related to’ in article 1110(1) 

signifies ‘something more than the mere effect of a measure on an investor or an investment 

and that it requires a legally significant connection between them’.122     

 

The case-law above seems to require a connection going beyond mere factual effect over the 

Area. At first glance a sponsorship arrangement – be it a certificate, a contract, a license or a 

combination of those - falls under the term’s scope. State sponsorship is required by article 153 

of UNCLOS. According to the Seabed Dispute Chamber’s Advisory Opinion the purpose of 

sponsorship is:  

  

‘to achieve the result that the obligations set out in the Convention, a treaty under 

international law which binds only states parties thereto, are complied with by entities 

that are subjects of domestic legal systems. This result is obtained through the 

provisions of the Authority's Regulations that apply to such entities and through the 

implementation by the sponsoring states of their obligation under the Convention and 

related instruments’.123 

  

Not only does a sponsorship agreement factually condition the exploration and exploitation of 

the Area but it is also legally connected to the Area as a manner to implement the obligations 

determined by UNCLOS. Such connection is implicitly confirmed by the travaux préparatoires 

of UNCLOS which express the concern that the preparation of national legislation and 

unilateral activities with respect to the international sea-bed was ‘to say the least, a 

 
120 GATT, article XX(g): “… nothing in this Agreement shall be construed to prevent the adoption or 

enforcement by any contracting party of measures: (g) relating to the conservation of exhaustible natural 

resources if such measures are made effective in conjunction with restrictions on domestic production or 

consumption.” 
121 Appellate Body Report, China – Measures Related to the Exportation of Rare Earths, Tungsten, and 

Molybdenum, WT/DS431,432,433/AB/R, adopted 29 August 2014, para 5.90 .  
122 Methanex Corporation v. United States of America, UNCITRAL, Preliminary Award on Jurisdiction and 

Admissibility, para 147. 
123 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area (Advisory Opinion) (Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, 

Case No 17, 1 February 2011), para 75.  
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manifestation of disrespect for the international community’.124 In this sense, while they are not 

explicitly foreseen by UNCLOS, sponsorship arrangements do qualify as part of the state 

conduct relating to the Area.  

Finally, the term ‘other rules of international law’ is susceptible to include customary norms on 

the protection of foreign investors such as the prohibition of uncompensated expropriation. 

Under the wording of article 138 UNCLOS states are to be guided by three distinct elements: 

the provisions of Part XI, the principles embodied in the UN Charter and other rules of 

international law – which are all to be applied in the interests of maintaining peace and security 

and promoting international cooperation. 125  The connection between ‘international 

cooperation’ and international investment law is not lost on the drafters of ICSID, whose 

preamble of the ICSID Convention includes among its goals ‘promoting an atmosphere of 

mutual confidence and thus stimulating a larger flow of private international capital into those 

countries which wish to attract it.’126 

 

Accordingly, the formulation ‘other rules of international law’ presumably refers to ‘all the 

rules of international law applicable in the circumstances and relevant time, including 

customary international law…’127 Some guidance as to what is ‘international law’ under article 

138 may be derived from articles 74 and 83 which describe international law as ‘referred to in 

article 38 of the Statute of the International Court of Justice’.128 Furthermore, article 150 affirms 

that activities in the Area are to be ‘be carried out in such a manner as to foster healthy 

development of the world economy and balanced growth of international trade, and to promote 

international cooperation for the overall development of all countries…’129 This provision 

attempts to combine the objective of encouraging economic activity with redistributive goals.130  

 

Finally, the object and purpose of UNCLOS and its related agreements militate in favour of the 

incorporation of investment protection rules in article 138 UNCLOS. The preamble of 

 
124 A/Conf.62/SR.110, 110th Plenary Meeting, Extract from the Official Records of the Third United Nations 

Conference on the Law of the Sea, Volume XI (Summary Records, Plenary, General Committee, First, 

Second and Third Committees, as well as Documents of the Conference, Eighth Session), p.5.  
125 S. N. Nadan, M.W. Lodge, S. Rosenne, United Nations Convention on the Law of the Sea: a Commentary 

(vol VI), 2002, p. 116.  
126 Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between 

States and Nationals of Other States, para III. 
127 Idem, p. 117. 
128 UNCLOS, articles 74(1) and 83(1).  
129 Idem, article 150.  
130 C. Bondy, « Intégrer le Droit de la Mer et le Droit International des Investissements » (2018) Annuaire du 

Droit de la Mer (2017, XXII, 15). 
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UNCLOS lists, among the purposes pursued by the states parties, ‘a just and equitable 

international economic order’. 131  Such statement likewise combines the encouragement of 

economic activities with the goal of equitable distribution of benefits derived therefrom. The 

Agreement relating to the Implementation of Part XI of the United Nations Convention on the 

Law of the Sea of 10 December 1982 (UNCLOS) adds to this enunciated purpose that ‘the 

political and economic changes, including market-oriented approaches, affecting the 

implementation of Part XI’.132 All this suggests that legal protection for the economic rights of 

private economic actors fits within the broad objectives promoted by UNCLOS.  

 

However, this is not the end of the matter. Assuming that article 138 does incorporate general 

international law on investment, it must be clarified what is the content of such incorporated 

law. It is also likely that the peculiar context of the CHM’s legal regime will impact the 

application of those investment protection norms. However the extent of that impact is not 

entirely clear. As of now, the relationship between the minimum standard of treatment and the 

treaty-based fair and equitable treatment standard has not crystallized: whether FET reflects the 

minimum standard of treatment is still debated.133 Indeed, the treaty norm of FET has been the 

object of extensive interpretation placing the element of legitimate expectation at its center. On 

the other hand, pronouncements on the constitutive elements of the international minimum 

standard are rare. One can refer to the oft-quoted Neer finding that ‘treatment of an alien, in 

order to constitute an international delinquency, should amount to an outrage, to bad faith, to 

willful neglect of duty, or to an insufficiency of governmental action so far short of international 

standards that every reasonable and impartial man would readily recognize its insufficiency.’134 

The ICJ in its ELSI judgment referred to the international minimum standard of treatment in 

interpreting the Italy-USA Friendship Commerce and Navigation Treaty, 135  and defined 

arbitrariness as requiring ‘willful disregard of due process of law, an act which shocks or at 

least surprises a sense of juridical propriety.’136 

  

 
131 UNCLOS, preamble. 
132 Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea 

of 10 December 1982, Preamble. 
133 T.R. Snider, The Relationship Between Fair and Equitable Treatment and the International Minimum 

Standard of Treatment: An Overview and a Link to Africa, OGEL 4 (2019). 
134 L. F. H. Neer and Pauline Neer (U.S.A.) v. United Mexican States, Reports of International Arbitral Awards, 

vol. IV, pp. 60-66, para 4.  
135 Elettronica Sicula S.P.A. (ELSI), Judgment, I.C.J. Reports 1989, para 111. 
136 Idem, para 128. 
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Various learned commentators argue that customary international law is not frozen in time, and 

that both substantive and procedural rights of the individual in international law have undergone 

considerable development through investment treaties and in response of the realities of the 

international community.137 However, other scholars stress that bilateral investment treaties do 

not have the uniformity required to express a consistent practice and do not per se indicate the 

existence of an opinio juris. 138  This said investment jurisprudence exhibits a certain 

convergence between these two standards. This convergence is summarized well by the Thomas 

Gosling v. Mauritius tribunal which interpreted a treaty requirement of fair and equitable 

treatment:  

 

‘The Parties differ on whether the FET is an autonomous standard or it requires merely 

the minimum standard of treatment under international law. The Tribunal questions the 

relevance of the differentiation. Whether it is considered equivalent to the minimum 

standard of treatment or an autonomous standard, the level of the treatment required to 

breach the standard has evolved. What was considered minimum treatment in the 

nineteenth century is not the minimum required in the twenty-first…’139      

 

The RDC v. Guatemala award is another important precedent because it upheld legitimate 

expectations as part of a treaty provision that explicitly limited FET to the international 

minimum standard of treatment. The dispute concerned the issuance of a presidential decree 

declaring RDC’s usufruct contract, which allowed it to use the state-owned rolling stock and 

railway equipment, to be harmful to the country’s interests.140 This was based on alleged 

technical illegalities in the contract’s execution and ratification by the government.141 The RDC 

tribunal emphasized that customary international law is constantly in development so that it 

goes beyond the restrictive standard advanced by the Neer decision.142 Then, it defined the 

content of the international minimum standard of treatment by quoting NAFTA case-law, based 

on a treaty whose FET provision referred to customary international law:  

 
137 W.S. Reisman, Canute Confronts the Tide: States versus Tribunals and the Evolution of the Minimum 

Standard in Customary International Law (2015) ICSID Review, vol 30(3), p.627, see also S. M. Schwebel, 

The Influence of Bilateral Investment Treaties on Customary International Law (2004) 98 ASIL PROC 27, 

29: “[t]he process by which provisions of treaties binding only the parties to those treaties may seep into 

general international law and thus bind the international community as a whole is subtle and elusive. It is 

nevertheless a real process known to international law.” 
138 P. Dumberry, Has the Fair and Equitable Treatment Standard Become a Rule of Customary International 

Law? Journal of International Dispute Settlement, 2017, 8, p. 155. 
139 Thomas Gosling and others v. Republic of Mauritius, ICSID Case No. ARB/16/32, Award of 18 February 

2020, para 243. 
140 O.E. Garcia-Bolivar, Railroad Development Corporation v Republic of Guatemala: The First CAFTA Award 

on the Merits, ICSID Review, Vol. 28, No. 1 (2013), p. 27. 
141 Ibid.  
142 Railroad Development Corporation v. Republic of Guatemala, ICSID Case No. ARB/07/23, Award, para 179. 
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‘the minimum standard of treatment of fair and equitable treatment is infringed by 

conduct attributable to the State and harmful to the claimant if the conduct is arbitrary, 

grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to 

sectional or racial prejudice, or involves a lack of due process leading to an outcome 

which offends judicial propriety—as might be the case with a manifest failure of natural 

justice in judicial proceedings or a complete lack of transparency and candor in an 

administrative process. In applying this standard it is relevant that the treatment is in 

breach of representations made by the host State which were reasonably relied on by 

the claimant.’143 

  

Thus the tribunal incorporated into the minimum standard of treatment the general principle of 

legitimate expectations that lies at the core of the treaty FET standard. The RDC tribunal applied 

that principle in holding that the government’s conduct of willingly overlooking the contract’s 

illegality while benefitting from it precluded it from raising violations of its own law as a 

defense.144  

 

Arbitral precedent suggests that the international minimum standard of treatment has evolved 

since the old Neer formula. Arguably, the deep sea miner would be able to advance a credible 

claim that article 138 UNCLOS integrates the international minimum standard and that the 

latter encompasses the criterion of legitimate expectations. Such principle is likely to impose 

important constraints on the sponsoring states’ regulation of deep sea mining in the Area. 

However, in any case, its application as part of the international minimum standard is bound to 

be influenced by the specific context of Part XI in UNCLOS. For instance, article 21 of Annex 

III UNCLOS affirms that: 

  

‘No State Party may impose conditions on a contractor that are inconsistent with Part 

XI. However, the application by a State Party to contractors sponsored by it, or to ships 

flying its flag, of environmental or other laws and regulations more stringent than those 

in the rules, regulations and procedures of the Authority adopted pursuant to article 17, 

paragraph 2(f), of this Annex shall not be deemed inconsistent with Part XI.’145  

 

Article 17(2)(f) of Annex III refers to the Authority’s power to draw regulations on the 

protection of the marine environment. It also provides a benchmark for sponsoring state 

 
143 Idem, para 219, quoting Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, 

Award of April 30, 2004, para 98. 
144 Idem, para 234.  
145 UNCLOS, Annex III, article 21.  



Alberto Pecoraro | UNCLOS and investor claims for deep seabed mining in the Area: an investment law 

of the sea? 

 

GCILS Working Paper, No. 5, November 2020        Page | 35  

 

regulation that is acceptable for deep sea mining. 146  In general, increased environmental 

regulation by sponsoring states should not be contrary to the deep sea miner’s legitimate 

expectations. Arguably the requirements of reasonableness will still be relevant to the 

evaluation of article 21 Annex III’s effect on the deep sea miner’s legitimate expectations under 

article 138 UNCLOS.  

 

5. The question of standing: who can bring an investment claim before UNCLOS 

tribunals?  

 

At first sight UNCLOS tribunals would be the most relevant dispute settlement body for 

disputes between contractors and their sponsoring state. An argument in favour of jurisdiction 

by UNCLOS tribunals relies on the wide wording of article 187(c) of UNCLOS which places 

under the purview of the SDC disputes between:  

 

‘parties to a contract, being States Parties, the Authority or the Enterprise, state 

enterprises and natural or juridical persons referred to in article 153, paragraph 2(b), 

concerning: (i) the interpretation or application of a relevant contract or a plan of work; 

or (ii) acts or omissions of a party to the contract relating to activities in the Area and 

directed to the other party or directly affecting its legitimate interests’.147  

 

The wording ‘a relevant contract’ is particularly wide and may be read alongside the long list 

of parties in the same provision. Certain national legislations lend further credence to such an 

interpretation by opting explicitly to confer jurisdiction to ITLOS in hearing disputes between 

state and contractors. For instance, pursuant to section 130 of Kiribati’s Seabed Minerals Act 

2017: ‘any dispute between Kiribati and a Title Holder arising in connection with the 

administration of this Act shall be dealt with by: (c) an application submitted to the International 

Tribunal of the Law of the Sea for any case expressly provided for in Part XI of [UNCLOS].’148 

The formulation ‘in connection with the administration’ of that law is broad and could 

encompass claims grounded on national and international law. However this wording is limited 

by the requirement that applications may be submitted to ITLOS only for cases provided 

 
146 Idem, annex III, article 17 : “rules, regulations and procedures shall be drawn up in order to secure effective 

protection of the marine environment from harmful effects directly resulting from activities in the Area or 

from shipboard processing immediately above a mine site of minerals derived from that mine site, taking into 

account the extent to which such harmful effects may directly result from drilling, dredging, coring and 

excavation and from disposal, dumping and discharge into the marine environment of sediment, wastes or 

other effluent” 
147 Idem, article 187.  
148 Kiribati Seabed Minerals Act 2017, section 130. 
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expressly by Part XI of UNCLOS. But does Part XI of the convention make provision for those 

cases?      

 

There are various reasons which warrant a more restrictive interpretation of the jurisdiction of 

UNCLOS tribunals under the convention. Firstly, the context of article 187(c) suggests that the 

scope of the term ‘contract’ does not encompass Sponsorship Agreements between deep sea 

miners and their sponsoring state. Indeed, if Part XI refers to certain ‘contracts’, these are 

arguably the contracts concluded between the contractor and the ISA. Article 153(3) clarifies 

that activities in the Area ‘shall be carried out in accordance with a formal written plan of 

work… approved by the Council after review by the Legal and Technical Commission’ … ‘the 

plans of work shall… be in the form of a contract’.149 Article 187(c) confirms this connection 

between the notions of plan of work and contract.150  

 

Other provisions of UNCLOS suggest that the drafters had not contemplated a dispute between 

the deep sea miner and its sponsoring state. Article 153(2)(b) of UNCLOS foresees that states 

parties and their sponsored entities must possess the same nationality. Under general 

international law, in the absence of any mechanism to that effect, corporations may not seek 

redress against their state of nationality for breaches of international law. Derogations to this 

general rule need to be explicit. For example, article 25(2)(b) of the ICSID Convention requires 

both state consent and foreign control for a juridical person having the nationality of a state to 

be treated as a ‘National of another Contracting State’. 151  Unlike the ICSID Convention, 

UNCLOS does not feature any explicit exception to that customary principle. This is confirmed 

by article 190 of UNCLOS, which concerns explicitly actions brought against a sponsoring 

state party. That provision does not contemplate claims by the contractors sponsored by that 

state because it refers to claims by ‘a natural or juridical person sponsored by another State 

Party’.152  

 

Finally, the article 187(c)(ii) of UNCLOS speaks uniquely of disputes between ‘parties to a 

contract’ whereas not all sponsoring state legislations foresee the regulation of deep sea mining 

 
149 UNCLOS, article 153.  
150 According to article 187(c): “disputes between parties to a contract, being States Parties, the Authority or the 

Enterprise, state enterprises and natural or juridical persons referred to in article 153, paragraph 2(b), 

concerning: (i) the interpretation or application of a relevant contract or a plan of work”. 
151 ICSID, article 25. 
152 UNCLOS, article 190.  
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activities through contractual arrangements. For example, under Belgium’s Law of 17 August 

2013 the state may only grant a Sponsorship Certificate and153 the UK’s Deep Sea Mining Act 

2014 bases its approach on licenses issued unilaterally by the government.154 Reading too 

broadly article 187(c)(ii) might result in affirming the SDC’s jurisdiction for claims derived 

from Sponsorship Agreements only. This would be an idiosyncratic result since sponsoring 

states could evade the scrutiny of international tribunals by adopting a non-contractual 

framework.  

 

An alternative base of jurisdiction for UNCLOS tribunals may be found in the Statute of 

ITLOS. Its article 20 stipulates that ‘the Tribunal shall be open to entities other than States 

Parties in any case expressly provided for in Part XI or in any case submitted pursuant to any 

other agreement conferring jurisdiction on the Tribunal which is accepted by all the parties to 

that case.’ And article 21 holds that ‘the jurisdiction of the Tribunal comprises all disputes and 

all applications submitted to it in accordance with this Convention and all matters specifically 

provided for in any other agreement which confers jurisdiction on the Tribunal.’ 155  This 

formulation includes not only other international treaties but any ‘agreement’.156  

 

However, other elements in the ITLOS Statute undermine the idea that its dispute settlement 

bodies may hear disputes based on a Sponsorship Agreement. Article 1(4) provides that ‘a 

reference of a dispute to the Tribunal shall be governed by the provisions of Parts XI and XV’. 

This suggests that the Statute allows for jurisdiction based on agreements alien to UNCLOS 

only when this is compatible with the relevant parts of that convention.157 Such a conclusion is 

confirmed by article 14 of the ITLOS Statute, according to which the SDC shall be competent 

‘as provided for in Part XI, section 5’ of UNCLOS.158 As seen above, it is unlikely that 

UNCLOS’ references to contracts encompass arrangements between deep sea miners and 

sponsoring states. Besides, article 21 of the ITLOS Statute is apparently limited by the 

 
153 Loi du 17 Aout 2013 relative à la prospection, l'exploration et l'exploitation des ressources des fonds marines 

et leur sous-sol au-delà des limites de la juridiction nationale, article 5. 
154 Deep Sea Mining (Temporary Provisions) Act 1981, section 2(3) as amended by the Deep Sea Mining Act 

2014. 
155 ITLOS Statute, article 20.  
156 T. Davenport, Responsibility and Liability for Damage Arising Out of Activities in the Area: Potential 

Cliamants and Possible Fora, Liability Issues for Deep Seabed Mining Series, Paper No. 5 - February 2019, 

p.10. 
157 This is confirmed by article 20 of the ITLOS Statute under which: “A Seabed Disputes Chamber shall be 

established in accordance with the provisions of section 4 of this Annex. Its jurisdiction, powers and 

functions shall be as provided for in Part XI, section 5.” 
158 ITLOS Statute, article 14. 
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successive provision referring to ‘Reference of disputes subject to other agreements’. This 

article concerns explicitly the parties to a ‘treaty or convention already in force and concerning 

the subject-matter covered by [UNCLOS]’. Such a wording is bound to inform the meaning of 

the term ‘other agreements’ employed in article 21, and is likely to limit its scope. All these 

elements qualify and limit the seemingly far-reaching language of certain provisions in the 

Statute of ITLOS.  

 

Deep seabed miners probably do not have the standing required to bring a claim of breach of 

article 138 or of article 4(4) of Annex III of UNCLOS before the dispute settlement forums 

designated by the convention. Nevertheless, this does not exclude that other legal persons have 

the required standing, these being the contractor’s home state and the ISA. Article 187(a) 

affirms the jurisdiction of UNCLOS tribunals over ‘disputes between States Parties concerning 

the interpretation or application of this Part and the Annexes relating thereto.’159 In addition, 

pursuant to article 295 ‘any dispute between States Parties concerning the interpretation or 

application of this Convention may be submitted to the procedures provided for in this section 

only after local remedies have been exhausted where this is required by international law.’ 

Exhaustion of local remedies is the normal requirement of diplomatic protection, which is the 

residual mechanism for the protection of companies’ and their shareholders’ rights when 

investment treaties are non-existent.160 While article 295 applies to Part XV of the convention, 

it demonstrates that UNCLOS foresees the use of the convention’s dispute settlement system 

to protect the interests of individuals.  

 

Also the ISA is likely to have standing to invoke breaches, by the sponsoring state, of various 

UNCLOS provisions. Article 187(b)(i) of UNCLOS provides for the SDC’s jurisdiction over 

‘disputes between a State Party and the Authority concerning: (i) acts or omissions… of a State 

Party alleged to be in violation of this Part or the Annexes relating thereto or of rules, 

regulations and procedures of the Authority adopted in accordance therewith.’161 This wording 

encompasses alleged breaches of article 138 or of article 4(4) of Annex III by a sponsoring 

state. This latter eventuality was envisaged explicitly by the SDC in its 2011 Advisory 

 
159 UNCLOS, article 187.  
160 B. Juratowitch, The Relationship between Diplomatic Protection and Investment Treaties (2008) ICSID 

Review - Foreign Investment Law Journal, Volume 23, Issue 1, p. 10. 
161 UNCLOS, article 187.  
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Opinion.162 At least in theory, the Authority has the possibility of invoking the jurisdiction of 

UNCLOS tribunals for a very wide range of state measures. It may find it expedient to seek 

redress before the SDC for increases in taxation that endanger the payments it should receive 

from the contractor. In doing so, it could argue that sponsoring state regulation is unreasonable 

or that it breaches other rules of international law compatible with UNCLOS.  

 

6. Conclusion  

 

UNCLOS arguably contains investment protection rules that discipline the sponsoring states’ 

exercise of regulatory powers toward deep sea miners. First, article 4(4) of annex III of 

UNCLOS contains language requiring recourse to such general principles as proportionality 

and necessity for its interpretation and application. Secondly, the language of article 138 is 

sufficiently broad to incorporate the general international law on the protection of foreign 

investment. Both provisions contain textual bases to construe their meaning by resorting to 

international legal rules external to the convention. The combined effect of the two provisions 

is to bind sponsoring states to respect the international minimum standard of treatment while 

exercising their state powers according to a criterion of reasonableness. Nevertheless, the 

convention does not grant to deep sea miners the standing to enforce themselves those rights 

before the dispute settlement forums established thereunder. Article 187 of the convention 

empowers their home state and the ISA to act in that capacity. In any case, the substantive 

application of investment protection rules through UNCLOS needs to be clarified. First, if it is 

true that general international law is incorporated into Part XI by article 138 of UNCLOS, the 

actual content of the international minimum standard of treatment is elusive. Secondly, the 

peculiar context provided by the common heritage of mankind principle is bound to impact the 

application of general international law through the convention. 

 
162 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to Activities in the 

Area (Advisory Opinion) (Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, 

Case No 17, 1 February 2011), para 230. 


