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Before Other International Courts and Tribunals
[Forthcoming in Stephan W Schill, Christian J Tams and Rainer Hofmann (eds), International Investment
Law as a Motor of General International Law (Elgar, forthcoming)].

James G Devaney
Introduction
This chapter examines the contribution of investment arbitration to international dispute
settlement more generally in relation to matters of evidence and procedure. Part 1 examines the
practice of a number of inter-State dispute settlement fora in an attempt to gauge the
contribution of the considerable body of practice of investment arbitration which has been built
up over the course of the last few decades. It is shown that, at least at this point in time, this
contribution is difficult to discern and appears to vary from one context to another.
Part 2 argues that investment arbitration is in practice an important point of reference for the
resolution of ‘cross-cutting’ issues of evidence and procedure, with significant potential to
influence the handling of similar issues before other courts and tribunals. For instance, certain
issues such as the challenge and disqualification of decision-makers, abuse of process, or
admissibility of illegally-obtained evidence have received extensive consideration in
investment arbitration. The manner in which such issues have been dealt with by investment
arbitrators, it is argued, forms part of an increasingly rich corpus of practice from which other
courts and tribunals can potentially draw inspiration.
Accordingly, the strict position taken by some inter-State tribunals to date, which circumscribes
reference to investment arbitration practice on account of it not being a relevant source of law,
is undesirable. For international courts and tribunals to wilfully deprive themselves of this
potentially fruitful source of inspiration and guidance on issues of evidence and procedure is
unnecessarily isolationist and potentially harmful to international law as a discipline more
generally.
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Part 1 – The Variable and Uneven Influence of Investment Arbitration on Inter-State
Dispute Settlement Fora
This chapter argues that the corpus of investment arbitration practice regarding the handling of
‘cross-cutting’ issues of procedure and evidence is a potentially valuable source of inspiration
for other international courts and tribunals. As such, as a preliminary issue, it is necessary to
clarify what exactly is meant by cross-cutting issues of procedure and evidence, which are
distinguished from substantive primary or secondary international legal rules or principles.1 A
broad definition of procedure is adopted, encompassing ‘all rules and principles regulating the
manner in which the proceedings (le procès) are conducted…[and] the way in which the parties’
requests are dealt with…from the institution of proceedings until the moment of the final
decision’.2 Any attempt to assess such procedural issues, which are both varied and various
across the different contexts within which the courts and tribunals mentioned operate, is
necessarily selective. Nevertheless, an attempt is made to draw upon practice which can be said
to be representative or significant for the stated purpose of attempting to understand the
contribution that investment arbitration can make to the development of international law more
generally.
Furthermore, the primary metric through which influence is measured throughout is citations.
Of course, this is an imperfect metric, open to the criticism that some citations may be merely
symbolic or ornamental, as well as criticism that citations alone cannot capture the full extent
of the influence of investment arbitration practice. While the limitations of the methodological
approach adopted in this chapter are clear, a broader conception of influence would entail
alternative methods of inquiry, such as sociolegal methods which fall outside the scope of this
paper. As such, the conclusions drawn from the current approach which focuses primarily on
citations in the following pages should be understood with this in mind.

1

Hélène Ruiz Fabri and Joshua Paine, ‘The Procedural Cross-Fertilization Pull’, Max Planck Institute for
Procedural Law Research Paper Series No 2019(6), 5,
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3441701> accessed 6 January 2020; Chester Brown, A
Common Law of International Adjudication (OUP 2007) 8; Sergey Punzhin, ‘Procedural Normative System
of the International Court of Justice’, (2017) 30 Leiden Journal of International Law 662.
2
Robert Kolb, ‘General Principles of Procedural Law’, in Andreas Zimmermann and Christian Tams et al. (eds.)
The Statute of the International Court of Justice: A Commentary (3rd end, OUP 2019) 965; Malcolm Shaw,
Rosenne’s Law and Practice of the International Court 1920-2015 (5th ed, Brill Nijhoff 2016) 1049ff.
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With regard to the ‘cross-cutting’ nature of such issues of evidence and procedure, practice
demonstrates that, despite different constitutive instruments, parties and legal contexts, when it
comes to procedure and evidence ‘certain common problems’ arise in the process of
adjudication or arbitration.3 For instance, the admissibility of evidence or abuse of process are
common challenges for international courts and tribunals. That courts and tribunals look to each
other to find common solutions to these common problems is a result of the simple fact that in
reality ‘there are a finite number of ways to resolve such problems in a manner that is both
efficient and just.’4 Looking to other fora in this manner has most often been termed in the
literature ‘cross-fertilization’. 5 Such cross-fertilisation is only able to occur due to the fact
different international courts and tribunals perform the same broad dispute settlement and
judicial or arbitral function.6
Reference to the existing practice of other international courts and tribunals is appealing to
decision makers for a number of reasons, ranging from demonstrating that their preferred
solution to a procedural issue under consideration is not arbitrary, 7 and increasing the
acceptability of their approach by referring to other (perhaps more authoritative) tribunals who
have done likewise.8 Cross-fertilisation has been described as a complex phenomenon due to
the fact that it is rather indeterminate in nature, implying communication between courts and
tribunals, but not saying anything as to ‘the directions of this communication or whether there
is some hierarchy or reciprocity in the processes, or established patterns’.9 Furthermore, ‘cross3

John Crook, in Chiara Giorgetti et al (eds) Beyond Fragmentation: Competition and Collaboration Among
International Courts and Tribunals (CUP, forthcoming), quoted in Ruiz Fabri and Paine (n 1).
4
ibid.
5
Ulf Linderfalk, ‘Cross-Fertilization in International Law’ (2015) 84 Nordic Journal of International Law, 431;
Chester Brown, ‘The Cross-Fertilization of Principles Relating to Procedure and Remedies in the
Jurisprudence of International Courts and Tribunals’ (2008) 3 Loy. LA Int’l & Comp. L. Rev. 219; AnneMarie Slaughter, ‘Judicial Globalization’ (1999-2000) 40 Virginia Journal of International Law 1103; Tulio
Treves, ‘Cross-fertilization between Different International Courts and Tribunals: The Mangouras Case’ in
Holger Hestermeyer et al (eds) Coexistence, Cooperation and Solidarity: Liber Amicorum R. Wolfrum (Brill
2001) 1798ff; Chiara Giorgetti, ‘Cross-fertilization of Procedural Law among International Courts and
Tribunals: Methods and Meanings’ in Arman Sarvarian et al (eds) Procedural Fairness in International
Courts and Tribunals (British Institute of International and Comparative Law 2015) 223; Ruth Teitel and
Robert Howse, ‘Cross-Judging: Tribunalization in a Fragmented but Interconnected Global Order’ 41 New
York University Journal of International Law & Politics 959.
6
Brown ibid 230.
7
Ruiz Fabri and Paine (n 1) 5; Erik Voeten, ‘Borrowing and Non-Borrowing among International Courts’ (2010)
39 Journal of Legal Studies 553.
8
On the particular issue of precedent see Niccolo Ridi, ‘‘Mirages of an Intellectual Dreamland’? Ratio, Obiter
and the Textualization of International Precedent’, (2019) 10 Journal of International Dispute Settlement 361;
Nathan Miller, ‘An International Jurisprudence? The Operation of “Precedent” across International Tribunals’
(2002) Leiden Journal of International Law 483; Gilbert Guillaume, ‘The Use of Precedent by International
Judges and Arbitrators’ (2011) 2 Journal of International Dispute Settlement 6.
9
Ruiz Fabri and Paine (n 1) 4.
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fertilization is used to cover a plurality of methods or techniques (eg citation to the decisions
or practices of other tribunals (whether in a specific or general way), drawing analogies or
distinctions with the decisions or practices of other tribunals, or considering how other tribunals
have resolved an issue for the purposes of learning or adaptation).’10
Interestingly, however, aside from Chester Brown’s influential A Common Law of International
Adjudication,11 and a small number of other pieces of scholarship,12 significantly less attention
has been paid to the procedural aspects of cross-fertilisation compared to cross-fertilisation of
substantive international law. 13 It is in this context that the present contribution seeks to
examine cross-fertilisation in relation to the topic of the present volume, namely the
contribution of investment arbitration to international law more generally.
Evidentiary issues are given a particularly prominent place in the following analysis owing to
the considerable attention that has been paid to these particular procedural issues in recent
times. Such attention is evident not only in the submissions to, and decisions of, international
courts and tribunals in the last decade or so,14 but also in the ink spilled on such issues in
international legal scholarship.15 In addition, the issue of evidence before international courts
and tribunals has been, inter alia, a topic of study for a Committee of the International Law
10

ibid; see also Giorgetti (n 5) 225.
Brown (n 1).
12
See (n 5).
13
Ruiz Fabri and Paine (n 1) 4.
14
See for example Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay), ICJ Judgment (20
April 2010), and in particular the Dissenting Opinion of Judges Al-Khasawneh and Simma); Armed Activities
on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Judgment, ICJ Reports 2005, p
168; Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), ICJ Reports 2014, p, 226 to
mention but a few.
15
Anna Riddell and Brendan Plant, Evidence before the International Court of Justice (British Institute of
International and Comparative Law 2009); Loretta Malintoppi, ‘Fact Finding and Evidence Before the
International Court of Justice (Notably in Scientific-Related Disputes)’ (2016) 7 Journal of International
Dispute Settlement 421, James G Devaney, Fact-Finding Before the International Court of Justice, (CUP,
2016), Kenneth J. Keith, ‘The Development of Rules of Procedure by the World Court Through Its Rule
Making, Practice and Decisions’, (2018) Victoria of Wellington Law Review, vol. 49, no. 4, 511-532,
Mohammed Bennouna, ‘Experts before the International Court of Justice: What For?’, Journal of International
Dispute Settlement (2018) 9, 345-351, James Flett, ‘When is an Expert not an Expert?’, Journal of International
Dispute Settlement (2018) 9, 352-360, Geoffrey Senogles, ‘Some Views from the Crucible; The Perspective
of an Expert Witness on the Adversarial Principle’, Journal of International Dispute Settlement (2018) 9, 361366, Joan E. Donoghue, ‘Expert Scientific Evidence in a Broader Context’, Journal of International Dispute
Settlement (2018), 9, 379-387, Isabelle Van Damme, ‘The Assessment of Expert Evidence in International
Adjudication’ (2018) Journal of International Dispute Settlement, 9, 406, Kate Parlett, ‘Parties’ Engagement
with Experts in International Litigation’ (2018) 9, Journal of International Dispute Settlement, 440-452,
Brendan Plant, ‘Expert Evidence and the Challenge of Procedural Reform in International Dispute Settlement’,
(2018) Journal of International Dispute Settlement, 9, 464-472, Laurence Boisson de Chazournes et al, ‘One
Size Does Not Fit All – Uses of Experts before International Courts and Tribunals: An Insight Into Practice’
(2018) Journal of International Dispute Settlement, 9, 477-505.
11
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Association (ILA)16 and proposed as such for the International Law Commission (ILC).1718
That evidence is such a prominent issue in a range of contexts provides an additional
justification for the analysis which follows. This increased attention to issues of evidence and
procedure has already seen some courts and tribunals including the ICJ implement procedural
responses, such as the ICJ’s newly-introduced policy prohibiting ‘moonlighting’. 19 Most
interestingly for our purposes, this also provides an indirect link between the practice of the ICJ
and ISDS, to which we will return below. Taken together, such factors strongly suggest that the
time is right to assess whether international investment arbitration is having any influence on
this process.
1.1. Inter-State Arbitration – Uneven Receptiveness to Investment Arbitration
Due to the fact that inter-State arbitration appears to be the preferred legal dispute settlement
method for States today,20 consideration of this method of dispute settlement is an obvious place
to start. The arbitral practice explored below addresses a diverse range of evidentiary and
procedural issues, ranging from challenge and disqualification of arbitrators to the hearing of
testimony via a video-conference. Through consideration of these issues of evidence and

16

See ILA Committee on the Procedure of International Courts and Tribunals, established 7 May 2016,
<https://www.mpi.lu/ila-committee-on-the-procedure-of-international-courts-and-tribunals/ > accessed 6
January 2020.
17
ILC, ‘Report of the International Law Commission on the Work of its Sixty-ninth Session’ (1 May – 2 June
and 3 July – 4 August 2017) UN Doc A/72/10, Annex B, available <
https://legal.un.org/docs/?symbol=A/72/10> accessed 6 January 2020.
18
Further emblematic of the importance of such issues, a recent project to commemorate 70 years of the
International Court of Justice surveyed 71 top international legal practitioners about their views regarding
dispute settlement before the Court. The issue raised most often was that of evidence and fact-finding; Amelia
Keene, ‘Outcome Paper for the Seminar on the International Court of Justice at 70: In Retrospect and in
Prospect’ 7 Journal of International Dispute Settlement 238.
19
Speech by H.E. Mr. Abdulqawi A. Yusuf, President of the International Court of Justice, on the Occasion of
the Seventy-Third Session of the United Nations General Assembly, 25 October 2018, available
<https://www.icj-cij.org/files/press-releases/0/000-20181025-PRE-02-00-EN.pdf> accessed 6 January 2020.
20
A Alexander Marie Stuyt, Survey of International Arbitrations: 1794-1989 (The Hague, Martinus Nijhoff
1990); see also Christine Gray and Benedict Kingsbury, ‘Developments in Dispute Settlement: Inter-State
Arbitration Since 1945’ 1992 British Yearbook of International Law 97, 100; Jacomijn J. van Haersolte-van
Hof, ‘The Revitalization of the Permanent Court of Arbitration’ 54 Netherlands International Law Review
395; The recent revitalisation of inter-State arbitration is often attributed to two main factors. The first is the
dispute settlement procedure set out in Annex VII of the United Nations Convention on the Law of the Sea
(UNCLOS) which makes inter-State arbitration the fall-back option when no other agreement can be reached
between the parties; The second is the adoption of the series of Optional Procedural Rules as part of the New
Directions Initiative of the PCA. These procedural rules sought to address the underuse of the PCA through
diversification and making arbitration under the auspices of the PCA more flexible and appealing to
disputing parties (following on from the success of the UNCITRAL Rules used in the Iran-US Claims
Tribunal);T. Van den Hout, ‘Resolution of International Disputes: The Role of the Permanent Court of
Arbitration – Reflections on the Centenary of the 1907 Convention for the Pacific Settlement of International
Disputes’ 21 Leiden Journal of International Law 643.
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procedure, we can discern a number of different approaches to investment arbitration, each of
which are set out more fully in the following sections. Perhaps most remarkable are the strict
approaches adopted by the Chagos MPA and Abyei arbitrations which, particularly in the case
of the former, in which the tribunal flatly refused to consider any mixed arbitral practice. This
explicit refusal allows us to talk of a specific, strict approach in accordance with which the
decision only to consider inter-State practice is not only acknowledged but also justified.
The ad hoc nature of these inter-State arbitrations may raise doubts as to the viability of saying
anything generally about issues of procedure and evidence due to their potentially diverging
applicable procedural rules. Nevertheless, while it is true that arbitral tribunals most commonly
have the discretion to adopt their own rules of procedure (through consultation with the
parties),21 practice shows that rules of procedure relating to procedure and evidence tend to be
similar. For instance, arbitrations under Annex VII of UNCLOS, such as in the
Guyana/Suriname case, most often adopt Rules of Procedure based on the PCA Optional
Rules.22 This results in a high degree of commonality between such arbitrations and those
brought on an ad hoc basis, such as the Abyei arbitration, which also use the PCA Optional
Rules as a basis for their Rules of Procedure. In reality, the various sets of rules of procedure,
such as the 2012 PCA Rules of Procedure, Optional Rules for Arbitrating Disputes Between
Two States and Optional Rules for Arbitrating disputes between Two Parties of which Only
One Is a State, all contain broadly similar provisions.23
Arbitral practice is rather uneven in terms of receptiveness to investment arbitration practice on
procedure and evidence. In fact, in certain cases we can discern a stricter approach of close
adherence to the constitutive instruments of various dispute settlement bodies, and a related
unwillingness to consider outside influences, while in others we see greater openness and
21

See Article 5 Annex VII UNCLOS.
Compare Rules of Procedure for the Arbitral Tribunal Constituted under Annex VII to the United Nations
Convention on the Law of the Sea, Pursuant to the Notification of Guyana, dated 24 February 2004,
available: https://pcacases.com/web/sendAttach/882 accessed 6 January 2020, and Permanent Court of
Arbitration Optional Rules for Arbitrating Disputes Between Two States, available: https://pca-cpa.org/wpcontent/uploads/sites/6/2016/01/Optional-Rules-for-Arbitrating-Disputes-between-Two-States_1992.pdf>
accessed 6 January 2020.
23
See Article 27(3) PCA Arbitration Rules 2012, Article 24(3) PCA Optional Rules for Arbitrating a Dispute
Between Two States, Article 24(3) PCA Optional Rules for Arbitrating a Dispute between Two Parties of Which
Only One is a State, Article 11(2) Rules of Procedure Arbitral Tribunal Constituted Pursuant to Article 287,
and in Accordance with Annex VII, of the United Nations Convention on the Law of the Sea, in the Matter of
Arbitration Between: Guyana and Suriname, Award, 17 September 2007, Article 12(2) Rules of Procedure
MOX Plant Arbitration, Article 24(3) UNCITRAL Arbitration Rules, General Assembly Resolution 31/98 1976
or Article 27(3) UNCITRAL Arbitration Rules 2010.
22
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readiness to look to investment arbitration and to take its practice into account. In the case of
the former approach, it is impossible to say whether investment arbitration is a motor for the
development of rules of procedure and evidence due to the fact that such tribunals see it as
inappropriate to take investment arbitration into account. The latter case, however, is different
and allows us to say something on the present and potential role for investment arbitration as a
motor for the development of international law more generally.
1.1.1. Refusal to Consider Investment Arbitration: The Strict Approach of the Chagos
MPA Arbitration
An example of the first of these approaches is the Chagos MPA arbitration between the United
Kingdom and Mauritius. In this case Mauritius challenged Judge Greenwood’s selection as
arbitrator by the United Kingdom on account of his previous dealings with the British
Government which, they alleged, compromised his impartiality.24 In considering this challenge,
the arbitral panel necessarily had to first of all establish which standard it ought to apply when
considering the allegations. Mauritius had sought to have the ‘appearance of bias’ standard
applied in order to assess Judge Greenwood’s impartiality. Challenge of arbitrators in
international investment proceedings, whether conducted in accordance with ICSID 25 or
UNCITRAL26 rules, is relatively commonplace. While earlier case law had required ‘not a
possible lack of the quality, but a quasi-certain, or to go as far as possible, a highly probable’
lack of independence or impartiality, the standard adopted by tribunals in the course of the last

24

See Chagos Marine Protected Area Arbitration, (Mauritius v. United Kingdom), Reasoned Decision on
Challenge, 1/12/2011, available at: http://173.254.28.178/~pcacases/web/view/11.
25
Article 57 of the ICSID Convention of 1965 states that a party can seek disqualification of an arbitrator ‘on
account of any fact indicating a manifest lack of the qualities required by paragraph (1) of Article 14’ – Article
14 requiring that arbitrators be of ‘high moral character’ and a person ‘who may be relied upon to exercise
independent judgement’; Article 57 has been described as imposing ‘a heavy burden on the party making the
proposal [to disqualify]’; Schreuer, C., Malintoppi, L., Reinisch, A., Sinclair, A. The ICSID Convention: A
Commentary, (2009, Cambridge University Press) at 1202. Under Article 58 of the Convention an arbitrator
can be replaced if such claims made under Article 14 are proven to show a ‘manifest lack’ of impartiality or
independence.
26
In contrast, under the relevant instruments which govern United Nations Commission on International Trade
Law (UNCITRAL), London Court of International Arbitration (LCIA) and Stockholm Chamber of Commerce
(SCC) proceedings, a manifest lack need not be shown but rather mere circumstances that ‘give rise to
justifiable doubts’ about independence or impartiality, UNCITRAL Arbitration Rules, Article 12(1)(2010);
UNCITRAL Model Law on International Commercial Arbitration, art. 12(2) (1994); LCIA Arbitration Rules,
Article 10.1 (2014); SCC Arbitration Rules, Article 15(1) (2010). Furthermore, Article 11 of the EU
Commission’s recent Transatlantic Trade and Investment Partnership (TTIP) Proposal on ethics contains a
mechanism for challenging the independence of arbitrators in accordance with a similar standard, see Article
2 of Annex 2, Code of Conduct, referenced by Article 11, European Union Commission’s Proposal on
Transatlantic Trade and Investment Partnership of 16 September 2015, available at:
http://trade.ec.europa.eu/doclib/docs/2015/september/tradoc_153807.pdf.
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few years appears to show a move towards the lower ‘appearance of bias’ standard.27 This has
been generally welcomed by commentators for bringing clarity to an issue that had been
unsettled in ICSID jurisprudence for some years, with some arguing that it will increase the
predictability and consistency of the ICSID system as a whole.28
However, the tribunal in the Chagos MPA arbitration was not receptive to the argument made
by Mauritius. Instead of considering the claim that the not inconsiderable body of practice in
international investment law ought to be taken into account for the purposes of the present case,
it rather insisted that this practice was of little relevance. The tribunal took this position on the
back of its rather formalistic appraisal of the situation that, owing to the fact the tribunal was
dealing with an inter-State dispute, only other inter-State practice and rules of procedure were
relevant.
In the tribunal’s own words, it decided that the law applicable to this Annex XII dispute was
that of UNCLOS ‘supplemented by the law and practice of international courts and tribunals in
inter-State cases’.29 Similarly, it saw no reason to consider the challenge ‘on grounds other than
those contained in the law and practice of international courts and tribunals concerned only with
inter-State cases.’ 30 In taking this position the tribunal explicitly rendered the practice of
investment tribunals and other relevant standards such as the International Bar Association
Guidelines on Conflicts of Interest in International Arbitration irrelevant for the purposes of
that particular arbitration.
In doing so, the tribunal deprived itself of recourse to guidelines which, despite being ‘soft law’,
have had significant influence in investment arbitration practice.31 The Chairman of ICSID’s
27

Blue Bank International & Trust (Barbados) Ltd v Bolivarian Republic of Venezuela, ICSID Case No
ARB/12/20; see Vasani, B. and Palmer, S. Challenge and Disqualification of Arbitrators at ICSID: A New
Dawn? ICSID Review, Vol. 30, No. 1 (2015) pp. 194-216, Daele, K. Saint Gobain v. Venezuela and Blue Bank
v Venezuela: The Standard for Disqualifying Arbitrators Finally Settled and Lowered, ICSID Review, Vol. 29,
No. 2 (2014) pp. 296-305, Burlington Resources Inc v. Republic of Ecuador, ICSID Case No. ARB/08/5,
Decision on the Proposal for Disqualification of Professor Francisco Orrega Vicuña, 13 December 2013;
Raiffeisen Bank International AG and Raiffeisenbank Austria d.d. v. Republic of Croatia, ICSID Case No.
ARB/17/34, Decision on the Proposal to Disqualify Stanimir Alexandrov, 17 May 2018.
28
Daele, ibid 305.
29
Paragraph 165.
30
Paragraph 165, emphasis added.
31
See International Bar Association Guidelines on Conflicts of Interest in International Arbitration, Adopted by
Resolution
of
the
IBA
on
Thursday
23
October
2014,
available
at:
http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx.
In
fact,
in
international investment law these rules have become so influential that the recently announced investment
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Administrative Council has described the IBA’s Guidelines as ‘widely recognized in
international arbitration as the pre-eminent set of guidelines for assessing arbitrator conflicts’
and its standards are widely followed particularly in relation to applications made for
disqualification during the course of the arbitration.32 In particular it has been suggested that
these Guidelines were an important influencing factor in the approach of ICSID tribunals in
applying a less stringent test to the issue of disqualification of arbitrators.33
The Tribunal justified its position in the orthodox manner, citing the fact that inter-State dispute
settlement is based on the consent of parties and ‘more specifically upon the rules of public
international law, the sources of which are set out in Article 38(1) of the Statute of the ICJ.’34
Under this strict interpretation of what the tribunal could and could not consider, it is clear why
the tribunal felt it could not take into account rules adopted by non-governmental institutions
such as the IBA. The tribunal found that Mauritius had failed to demonstrate that such rules had
been expressly adopted by States, nor indeed that they in fact formed part of a general practice
accepted as law. Finally, the tribunal found that such rules, most often employed in investment
arbitration, did not fall within any other of the sources of international law enumerated in
Article 38(1) of the Statute of the ICJ (without considering whether the IBA standards could be
said to be capable of being or becoming general principles of law in the sense of Article 38(1)(c)
of the Court’s Statute).
In taking such a strict position on the relevance of, inter alia, investment arbitration practice,
the tribunal aligned itself with the traditional approach of older, inter-State tribunals such as the
ICJ. 35 In referring to UNCLOS’s dispute settlement apparatus, specifically to Article 287
UNCLOS, the tribunal made the connection that ‘it cannot have been the intention behind that
framework that different conditions would apply to the independence and impartiality of
tribunal in the Canada-EU Free Trade Agreement specifically compels arbitrations to comply with the IBA
standards in Article 8.30(1). Interestingly, under Article 8.30 (2) any challenge to the impartiality of an
arbitrator is to be sent to the President of the International Court of Justice for determination – perhaps this will
lead to the influence of investment arbitration into inter-State practice, since judges will be used to using these
standards? The IBA Rules have been particularly influential in recent times in the context of investment
arbitration.
32
ibid.
33
Luke Sobota, ‘Repeat Arbitrator Appointments in International Investment Disputes’ in Chiara Giorgetti (ed),
Challenges and Recusals of Judges and Arbitrators in International Courts and Tribunals, (Martinus Nijhoff
2015) 297.
34
Para 167.
35
Para 165, ‘It follows that the Tribunal is not persuaded that such additional rules, which cannot be considered
as a source of law as regards judges of ITLOS or the ICJ, are any more relevant to arbitral tribunals established
under Annex VII of the Convention than they are to judges of ITLOS or the ICJ.’
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adjudicators in the third forum (arbitration under Annex VII) in comparison with the ICJ or
ITLOS.’ Accordingly, the tribunal concluded that:
In this context, where an Annex VII tribunal is an alternative forum to ITLOS or the ICJ,
the Tribunal takes the view that only the rules applying to, and practice of, inter-State
tribunals are of relevance to the qualification and challenge of arbitrators in proceedings
under Annex VII.36
As a result, the tribunal rejected the appearance of bias standard prominent in international
investment law on the basis that, absent a foundation in the application, ‘such an approach risks
supporting a wholly subjective standard.’ 37 The tribunal’s position in this regard raises a
number of questions which are considered further in Part 2, but for the moment it suffices to
note the attitude of the tribunal to the potential contribution of international investment law.
1.1.2. Strict but Inconsistent: The Approach of the Abyei and Indus Waters Kishenganga
Arbitrations
A similarly strict approach to the potential contribution of investment law can be discerned, at
least in relation to certain issues, in the Abyei arbitration. This particular arbitration arose out
of an agreement signed between the State of Sudan and the Sudan People’s Liberation
Movement (SPLM/A, which would later become the governing party of South Sudan) at a time
before South Sudan had become a sovereign State. Although not strictly an inter-State
arbitration, the tribunal in Abyei took a similar approach in relation to the potential contribution
of international investment law.
The government of Sudan had sought to rely on Article 2(a) of the Arbitration Agreement it
had signed with the SPLM/A to establish that there had been serious procedural irregularities
rendering a previous commission’s findings on the fixing of a boundary void due to an excess
of mandate. However, the arbitral tribunal found that it could only consider those narrow
grounds for excess of mandate under Article 2(a) of the Arbitration Agreement and could not
consider ‘concepts of nullity or invalidity of arbitral awards, or incorporate the well-known
grounds for invalidity or nullity based on procedural or due process violations included in
instruments such as the 1958 New York Convention [or] the ICSID Convention…’. Ultimately,
36
37

Para 168.
ibid.
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the arbitral tribunal concluded that there was ‘…no basis for expanding this single ground for
invalidity to include other grounds that were not specified.’38
Crucially, however, the tribunal was not completely consistent in its approach. For instance, in
relation to certain other issues, the tribunal did in fact draw upon arbitral practice in relation to
a different procedural issue. In considering the appropriate standard for the setting aside of
arbitral awards on the grounds of failure to state reasons, the tribunal examined a broad number
of investment cases (noting the ‘jurisprudence constante’39) including annulment committees
in Klöckner, 40 MINE,41 Amco42 and Vivendi.43 The tribunal in Abyei made reference to this
investment law jurisprudence, along with that of the ICJ, as evidence of ‘“general principles of
law and practices” applicable to the setting aside of arbitral awards on the ground of failure to
state reasons.’44 This is significant and stands in stark contrast to the more formalistic position
taken in the Chagos MPA arbitration .
Other examples can also be found in which the inter-State arbitral tribunals appear to be more
open to considering investment arbitration practice. For instance, in the Indus Water
Kishenganga arbitration between India and Pakistan, conducted under the auspices of the PCA,
the tribunal went so far as making a procedural order which specifically referred to investment
arbitral practice. In its Procedural Order No. 10, the tribunal informed the parties that videoconferencing was an acceptable substitute for in-person cross-examination in certain
circumstances, explicitly citing practice in investment arbitration to this effect.45 The tribunal
included mixed investment arbitration among other examples of ‘international arbitral hearings’
in citing practice in support of its position.46

38

The Abyei Arbitration (Sudan/Sudan People’s Liberation Movement/Army) (The Permanent Court of Arbitration
Award Series, The Hague, The Permanent Court of Arbitration 2012), at para 441.
39
Paragraph 528.
40
Klöckner Industrie-Anlagen GmbH and Others v. Republic of Cameroon, ICSID Case No. ARB/81/2 (1983),
para 151.
41
MINE, ICSID Case ARB 84/4 (1989), para 5.09.
42
Amco Asia Corp, ICSID Case ARB/81/1, (1986) paras 41-44
43
CCA & Vivendi Universal v. Republic of Argentina, Decision on Annulment, 6 ICSID Rep (2002), paras. 61-65.
44
Para 531.
45
See Procedural Order No. 10 Concerning Pakistan’s Request for Permission to Present Dr Acreman for CrossExamination by Telephone Link at paragraph 6.
46
In footnote 1 the Tribunal referred to investment law practice including: Murphy Exploration and Production
Company International v. Republic of Ecuador, ICSID Case No. ARB/08/4, Award on Jurisdiction of
December 15, 2010, para. 16; S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Second Partial Award,
21 October 2002, para. 76; Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company
v. Government of Mongolia, UNCITRAL, Award on Jurisdiction and Liability of 28 April 2011, para. 61;
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Taken together, this selection of recent inter-State arbitration practice reveals a somewhat
unclear picture. There is some evidence of a strict approach to the potential influence of
international investment arbitration, adhering to the traditional State-centric conception of
dispute settlement. There are also examples, as we have seen, of strict adherence to the
constitutive instruments of various dispute settlement bodies, and a related unwillingness to
consider outside influences. In contrast, there are also signs of greater openness and readiness
to look to investment arbitration and to take its practice into account, as was the case to some
extent in Abyei and Kishenganga. But how do things stand in relation to the strictly State-centric
bodies such as the World Trade Organization and the International Court of Justice?
1.2. The World Trade Organization: Clinical Isolation After All?
Despite some authors urging otherwise,47 with regard to issues of evidence and procedure, the
adjudicatory bodies of the WTO have been reluctant to make reference to investment arbitration
to date. In fact, both WTO panels and the Appellate Body (AB) in general stand out as being
among the least willing to take into account the practice of other international courts and
tribunals.48 Despite the early insistence that the WTO adjudicatory bodies did not operate in
‘clinical isolation’ from the rest of international law,49 in practice there are few references in
panel or AB reports to the practice of other tribunals, aside from the ICJ and its predecessor the
PCIJ.50
The practice of the adjudicatory bodies of the WTO in relation to referencing external
jurisprudence in general stands in stark contrast to that of investment arbitration. For instance,

Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. ARB/03/25,
Award of 16 August 2007, para. 43; EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award
of 8 October 2009, para. 38; SGS Société Générale de Surveillance S.A. v. Republic of Paraguay, ICSID Case
No. ARB/07/29, Award of 10 February 2012, para. 23; Hearing Tr., (Day 2), 21 August 2012, at 1:3-7.
47
Mary Footer, ‘On the Laws of Attraction: Examining the Relationship Between Foreign Investment and
International Trade’ in Roberto Echandi and Pierre Sauvé (eds.), Prospects in International Investment Law
and Policy (2013) 137; Adrian Johnston and Michael Trebilcock ‘Fragmentation in International Trade Law:
Insights from the Global Investment Regime' (2013) 12 World Trade Review 621.
48
Damien Charlotin, ‘The Place of Investment Awards and WTO Decisions in International Law: A Citation
Analysis’ (2017) 20 Journal of International Economic Law, 279ff.
49
James Bacchus, ‘Not in clinical isolation’ in Gabrielle Marceau (ed), A History of Law and Lawyers in the
GATT/WTO, (CUP 2015) 35.
50
Charlotin (n 47) 290. For a rare example see the Panel citing the ICJ and investment practice in relation to the
concepts of equity and even-handedness in China - Measures Related to the Exportation of Rare Earths,
Tungsten and Molybdenum (China – Rare Earths), WT/DS431/R, adopted 26 March 2014, at 7.32ff; but cf the
claim in Michelle Zang, ‘Shall We Talk? Judicial Communication between the CJEU and WTO Dispute
Settlement’ (2017) 28(1) EJIL 273.
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a recent empirical study has shown that, while one in five citations in investment arbitration are
to external sources, the figure in the WTO context is a mere one in a hundred.51 Similarly, while
investment tribunals make reference to external authority on a wide range of substantive issues,
the practice of the WTO adjudicative bodies is markedly different, only doing so in relation to
a narrow range of issues, most usually treaty interpretation. 52 This, it has been suggested,
represents ‘a relative severance from other international law fora’ on the part of the adjudicative
bodies of the WTO. 53 This is true both in relation to external jurisprudence in general and
specifically in relation to investment arbitral practice more specifically, with WTO decision
makers usually ‘chos[ing] to steer (rather) a solitary course’.54
There are rare examples of engagement with investment arbitral practice, such as US-Stainless
Steel in which the AB addressed the issue of the role of precedent in WTO jurisprudence. In
seeking to justify the informal or de facto system of precedent in WTO dispute settlement the
AB relied on Article 3.2. DSU and the reference contained therein to ‘security and
predictability’. More interestingly for our purposes, however, it also included a footnote to a
passage in the ICSID case of Saipem S.p.A. v. The People’s Republic of Bangladesh in which
the tribunal had used similar reasoning in stating that it was under ‘a duty to adopt solutions
established in a series of consistent cases’ in order to meet the ‘legitimate expectations of the
community of States and investors towards certainty of the rule of law’.55
Nevertheless, such references remain the exception rather than the rule, in that it has not been
commonplace in WTO jurisprudence to rely on investment awards in order to substantiate a
position taken by the adjudicatory bodies.56 Of course, there may be a number of sound reasons
as to why the WTO operates in this way in practice and these will be considered below,57 but

51

Charlotin (n 47) 287; Joost Pauwelyn, ‘The Role of Public International Law in the WTO: How Far Can We
Go?’, (2001) 95 American Journal of International Law 577.
52
Charlotin (n 47) 290-1.
53
ibid.
54
Charlotin (n 47) 296, aside from China – Rare Earths (Panel) (above) and; United States – Final AntiDumping Measures on Stainless Steel from Mexico, (US – Stainless Steel) WT/DS34/AB/R adopted 30
April 2008.
55
US – Stainless Steel (Mexico) (AB), ibid, para 160, quoting Saipem S.p.A. v. The People's Republic of
Bangladesh, ICSID IIC 280 (2007), p. 20, para. 67.
56
Petros Mavroidis, ‘No Outsourcing of Law? WTO Law as Practiced by WTO Courts’, (2008) 102 American
Journal of International Law, 467; Robert Howse, ‘The World Trade Organization 20 Years On: Global
Governance by Judiciary’ (2016) 27 EJIL, 72.
57
See, eg, Lorand Bartels, ‘Applicable Law in WTO Dispute Settlement Proceedings’ (2001) 35 J. World Trade
419.
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for the moment is suffices to note the position taken thus far, before turning our attention to the
ICJ.
1.3. International Court of Justice and Investment Arbitration: A Bridge too Far?
It is not difficult to find examples of how the jurisprudence of the World Court has made a
contribution to international investment law in relation to issues of procedure.58 That having
been said, it is significantly more difficult to find any evidence vice versa. The following section
shows that it is difficult to discern whether investment arbitration has had any influence on its
practice. Historically, the Court’s approach to making reference to external sources in its
majority opinions was clear. In the first decades of the Court’s operation, it exclusively cited
its own jurisprudence, adhering to an ‘unwritten rule’59 that excluded even inter-State arbitral
awards on the grounds that they could not ‘give rise to generalization going beyond the special
circumstances of each case’.60 However, in the mid-1980s this began to change and today the
situation is markedly different.61 Since then, and in light of the proliferation of international
courts and tribunals since the 1990s,62 the Court has made reference in its majority opinions to
the jurisprudence of various other fora such as ITLOS,63 human rights treaty bodies,64 regional

58

For instance, ICSID arbitrations have relied heavily on ICJ jurisprudence when making provisional measures
under the openly-worded Article 47 of the ICSID Convention, perhaps unsurprisingly given that this provision
was modelled on Article 41 of the ICJ Statute; Christoph Schreuer, The ICSID Convention: A Commentary
(CUP 2001) 766–7, para 53.
59
Hugh Thirlway, The Law and Procedure of the International Court of Justice, (OUP 2013) Vol 1 248 ( ‘the
existence, at the time the writer entered the service of the Court [1968], of an unwritten rule of drafting that
the Court only referred specifically to its own jurisprudence, never to arbitral awards. This rule now appears
to have been abandoned’).
60
Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) (Judgment) [1970] ICJ Rep 40 at
63, cf Nottebohm (Liechtenstein v. Guatemala), Preliminary Objections, Judgment of 18 November 1953,
[1953] ICJ Rep. 111, at 119, making reference to Alabama award (1871) 29 RIAA 125).
61
Vladimir Lanovoy, ‘The authority of inter-state arbitral awards in the case law of the International Court of
Justice’, Leiden Journal of International Law (2019) 32, 579.
62
See generally Philippe Sands, ‘Reflections on International Judicialization’ (2017) EJIL 885.
63
Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment of 19 November 2012, [2012] ICJ Rep.
624, paras. 125, 178, 241 (referring to Bangladesh/Myanmar); Maritime Delimitation in the Caribbean Sea
and the Pacific Ocean (Costa Rica v. Nicaragua)/Land Boundary in the Northern Part of Isla Portillos
(Costa Rica v. Nicaragua), Judgment of 2 February 2018, paras. 135, 153 (referring to
Bangladesh/Myanmar).
64
Eg Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment of 20 July
2012, [2012] ICJ Rep. 422, at 457–8, para. 101 which makes reference to a number of decisions of the
Committee against Torture including O.R.M.M. and M.S. v. Argentina, decision of 23 November 1989; see
also Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion of 9 July 2002, [2004] ICJ Rep. 136, paras. 109–13 and 136 which makes reference to decisions of
the Human Rights Committee, and General Comment No 27 in considering the ‘constant practice of the
Human Rights Committee’.
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courts65 and perhaps most notably international criminal tribunals.66 In particular, the ICJ has
made use of international criminal law jurisprudence in relation to issues of evidence; a practice
for which it has been criticised by some commentators who have argued that the Court has
effectively outsourced its fact-finding role.67 While such accusations may be overstated, there
is no doubt that in certain cases the ICJ and international criminal tribunals have engaged in
significant judicial dialogue.68
In this sense reference to such external influences is by no means taboo.69 In fact, particularly
more recently it has been said that the ICJ has ‘moved well beyond being its own echo chamber
to participating in a much more open discourse, fostering the cross-fertilization of legal
authorities’. 70 However, the Court has to date only ever made one reference to investment
arbitral practice, namely Biloune v. Ghana Investments Centre, in the Preliminary Objections
phase of the Diallo case in 2007, in dismissing Guinea’s claims that there had been any change
in the customary rules of diplomatic protection.71 Furthermore, most recently, in the Bolivia v.
Chile case the Court rather summarily rejected the relevance for arbitral awards in determining
whether the doctrine of legitimate expectations exists in international law more generally,
stating that ‘[i]t does not follow from such references [to investment arbitration practice] that

65

Eg Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo, Compensation,
Judgment of 19 June 2012, [2012] ICJ Rep. 324, paras. 18, 24, 33, 40, 49, making reference to, inter alia,
IACtHR and ECtHR judgments.
66
Eg Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v.
Serbia), Merits, Judgment of 3 February 2015, [2015] ICJ Rep. 3 and Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment of 26 February 2007, [2007] ICJ Rep. 43, making reference to a number of ICTY judgments; see
Devaney, (n 15) 88.
67
Richard Goldstone and Rebecca Hamilton, ‘Bosnia v. Serbia: Lessons from the Encounter of the International
Court of Justice with the International Criminal Tribunal for the Former Yugoslavia’ (2008) 21 Leiden Journal
of International Law 95, 104.
68
ibid 402-3.
69
Nottebohm Case (Preliminary Objection) (Judgment) [1953] ICJ Rep 111, 119 (18 November 1953); Arbitral
Award of 31 July 1989 (Judgment) [1991] ICJ Rep 53, 68 at 46, see also Continental Shelf (Tunisia/Libyan
Arab Jamahiriya) (Judgment) [1982] ICJ Rep 18, 57 at 66, 79 at 111; Land, Island and Maritime Frontier
Dispute (El Salvador/Honduras : Nicaragua intervening) (Judgment) [1992] ICJ Rep 351, 591–92 at 391;
Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Merits) (Judgment) [2001] ICJ
Rep 40, 70–71 at 100, 117; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)
(Judgment) [2002] ICJ Rep 625, 682 at 135; Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v Nigeria : Equatorial Guinea intervening) (Judgment) [2002] ICJ Rep 303, 414–15 at 222.
70
Lanovoy (n 60) 579.
71
For a rare reference to an investment treaty award in the Court’s jurisprudence see Ahmadou Sadio Diallo
(Republic of Guinea v. Democratic Republic of the Congo), Preliminary Objections, Judgment, [2007] ICJ
Rep. 582, at 615, para. 90
GCILS Working Paper, No. 4, September 2020

Page | 17

James G. Devaney | On the Contribution of Investment Arbitration to Issues of Evidence and Procedure
Before Other International Courts and Tribunals

there exists in general international law a principle that would give rise to an obligation on the
basis of what could be considered a legitimate expectation.’72
This is the case even where the Court or its judges could have usefully done so. For instance,
in relation to the use of experts, a common practice in investment arbitration, no explicit
reference was made to this practice. To give but one example, in the Pulp Mills case the Court’s
approach to evaluating the complex and scientific evidence put before it by the parties was
heavily criticised both by commentators and from within the Court itself. 73 However,
investment law practice was not been cited as a potential source of inspiration for reform.
Rather, in the case of Judge Simma and Al-Khasawneh’s Separate Opinion in the Pulp Mills
case it was in fact the practice of the World Trade Organization that the judges chose to
highlight. In relation to the appointment of experts to assist tribunals in dealing with particularly
complex or scientific issues the judges stated that:
‘[i]t is perhaps the World Trade Organization…which has most contributed to the
development of a best practice of readily consulting outside sources in order better to
evaluate the evidence submitted to it; in fact, it was devised as a response to the needs
of the dispute resolution process in cases involving complex scientific questions.’74
This is of course just one example plucked from a dissenting opinion in one case, but the fact
that in this case it is the WTO adjudicative bodies and not international investment arbitration
that is cited as best practice is nonetheless significant in itself. 75 One commentator has
remarked on the Court’s seemingly increasing comfort in making reference to inter-State
arbitral awards which ‘may be contrasted with the absence of similar reliance on investor-state
arbitral awards, notwithstanding their volume, the level of interest in them, and the areas of
substantive overlap.’ 76 The traditional bias towards inter-state dispute settlement fora is
certainly one possible explanation, and commentators will inevitably argue that the sovereign
nature of the parties before the ICJ justifies its more insular approach, but the Court’s apparent
72

Eg Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment of 1 October 2018, para.
162.
73
See eg Pulp Mills Case, Dissenting Opinion of Judges Al-Khasawneh and Simma, at para 2; Devaney (n 15),
Goldstone RJ and Hamilton RJ, ‘Bosnia v. Serbia: Lessons from the Encounter of the International Court of
Justice with the International Criminal Tribunal for the Former Yugoslavia’ 21 (2008) Leiden Journal of
International Law 95; Katherine Del Mar, ‘Weight of Evidence Generated through Intra-Institutional Factfinding before the International Court of Justice’ 2 Journal of International Dispute Settlement 393.
74
Pulp Mills Case, Dissenting Opinion of Judges Al-Khasawneh and Simma at para 2.
75
See Devaney (n 15) 36. See, for example, United States — Import Prohibition of Certain Shrimp and Shrimp
Products, WT/DS58/R, WT/DS58/AB/R (1998), DSR 1998:VII, p. 2821. See EC-Biotech, Panel Report 7.16.
76
Lanovoy (n 60) 570.
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view of citing investment arbitration as being a bridge too far, at least for the moment, remains
remarkable.
Accordingly, using the metric of citations alone, it is not possible to speak of any influence of
investment arbitration on the ICJ. That is not to say, however, that the ICJ is blind to
developments in investment arbitration which potentially have an impact on its functioning. 77
A clear example of this is the President of the ICJ’s announcement to the United Nations
General Assembly in 2018 that the Court’s judges would no longer engage in so-called
‘moonlighting’, i.e. the practice of acting as legal decision-makers in other fora. 78 The
President’s announcement came on the back of the publication of an influential report which
highlighted that ICJ judges had been involved in around 10% of all known investment
arbitrations,79 and at a time when a debate on the problematic issue of ‘double-hatting’ is being
played out in international legal scholarship.80 Accordingly, in order to ‘place beyond reproach
the impartiality and independence of Judges in the exercise of their judicial functions’, the ICJ’s
judges decided that the that ‘they will not normally accept to participate in international
arbitration. In particular, they will not participate in investor-State arbitration or in commercial
arbitration.’ 81 It is interesting to note that, while participation in commercial or investment
arbitration is specifically prohibited by the Court’s new policy, participation in inter-State
arbitration in certain limited circumstances is not, harking back to the Court’s traditionally
favourable opinion of inter-State arbitration.
Overall, one may wonder why, if the problematic actions of the Court’s judges before other
dispute settlement fora can bring about a particular procedural reform from the ICJ, why can
other, more positive actions (such as the considered development of a standard for the
admissibility of illegally-obtained information) not also do so. This, as well as a number of

77

Nathalie Bernasconi-Osterwalder and Martin Dietrich Brauch, ‘Is “Moonlighting” a Problem? The role of ICJ
judges in ISDS’, International Institute for Sustainable Development, November 2017, available
<https://www.iisd.org/sites/default/files/publications/icj-judges-isds-commentary.pdf> accessed 6 January
2020.
78
Yusuf (n 19).
79
Bernasconi-Osterwalder and Brauch (n 77) 1; Marie Davoise, ‘Can’t Fight the Moonlight? Actually, You Can:
ICJ Judges to Stop Acting as Arbitrators in Investor-State Disputes’, November 5 2018, EJIL:Talk! Available
https://www.ejiltalk.org/cant-fight-the-moonlight-actually-you-can-icj-judges-to-stop-acting-as-arbitrators-ininvestor-state-disputes/ accessed 6 January 2020.
80
See further Malcolm Langford, Daniel Behn and Runar Lie, “The Revolving Door in International Investment
Arbitration”, Journal of International Economic Law (2017) 20, 301-331.
81
Yusuf (n 19).
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more general ruminations on the potential influence of international investment arbitration in
future cases, are considered in the following section.
Part 2: The Untapped Potential of Investment Arbitration Practice
With regard to the implications of the current state of the art, it is argued any strict approach
that consists of refusing to rely on investment arbitral practice in relation to procedure and
evidence is, all things considered, undesirable. Each of the courts and tribunals examined above
are tasked with performing the same general function, are faced with the same ‘cross-cutting’
issues of procedure and evidence, and, crucially, as Judge Greenwood has stated;
‘International law is not a series of fragmented specialist and self-contained bodies of
law, each of which functions in isolation from the others; it is a single, unified system
of law and each international court can, and should, draw on the jurisprudence of other
international courts and tribunals, even though it is not bound necessarily to come to the
same conclusions.’82
There is much to be gained from international courts and tribunals at least (and perhaps
at most) taking into account investment arbitration practice, as Greenwood advocates.
To give one example in this respect, the issue of admissibility of illegally-obtained
evidence is a cross-cutting issue of procedure and evidence which has arisen repeatedly
in investment arbitral practice of late.83 Traditionally, international courts and tribunals
(save for international criminal tribunals 84 ) have operated in accordance with the
general rule of liberté de la preuve or ‘the free admissibility of evidence’ (with only a
small number of exceptions)85. In contrast to domestic evidentiary regimes which most
often have sophisticated rules of admissibility, such rules ‘have no place in international
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Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Compensation, Judgment
of 19 June 2012, [2012] ICJ Rep. 324, at 394, para. 8 (Judge Greenwood, Declaration).
83
See Blair and Gojković, ‘Wikileaks and Beyond: Discerning an International Standard for the Admissibility of
Illegal Obtained Evidence’ (2018) 33(1) ICSID Review 235.
84
See eg Rule 89(C) of the ICTY which states that ‘[a] Chamber may admit any relevant evidence which it
deems to have probative value’, which has in fact been described as ‘arguably the most frequently used
provision in the Rules’; see Patricia Viseur Sellers, ‘Rule 89 (C) and (D): At Odds or Overlapping with Rule
96 and Rule 95?’ in Richard May and others (eds), Essays on ICTY Procedure and Evidence in Honour of
Gabrielle Kirk McDonald (Martinus Nijhoff 2001). Rule 89(D) even permits the exclusion of evidence on
the grounds that it lacks probative value, although this provision has not been the subject of extensive
jurisprudence. See also Gideon Boas, ‘Admissibility of Evidence under the Rules of Procedure and Evidence
of the ICTY: Development of the “Flexibility Principle”’ in Richard May and others (eds), Essays on ICTY
Procedure and Evidence in Honour of Gabrielle Kirk McDonald (Martinus Nijhoff, 2001) 265.
85
See Mavrommatis Palestine Concessions, PCIJ, Ser. A No. 2, 34 (1924).
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adjudication, where the relevance of facts and the value of evidence tending to establish
facts are left to the appreciation of the court.’86 One of the limited exceptions has been
said to be that of illegally-obtained evidence. Nevertheless, even this limited
circumstance has been closely circumscribed in practice, with, for example, the ICJ
never having excluded evidence on this ground, 87 despite it being an issue in a number
of cases.88
Recent investment arbitration practice, however, is illuminating for other courts and tribunals
who may be faced with this cross-cutting issue again before long. For example, in one of the
Yukos awards, Hulley Enterprises, the tribunal made extensive use of leaked cables between
the US State Department and Yukos’s auditor PricewaterhouseCoopers, released by
Wikileaks.89 In this particular dispute the tribunal seemed content to rely on evidence which
had been obtained illegally, at least under the law of the United States, without offering any
opinion as to the issue of the admissibility of illegally-obtained evidence more generally.90 This
position is in line with the traditional approach taken by other courts and tribunals, mentioned
above.
In Methanex v United States, the issue of illegally-obtained information arose once again, this
time not as a result of Wikileaks but rather a more traditional (unlawful) method of ‘dumpster
diving’. In this particular case, the NAFTA tribunal found that the illegally-obtained documents
were in fact inadmissible, going against the traditional position on the admissibility of illegallyobtained evidence before international courts and tribunals, highlighting the duty of good faith
and the principles of justice and fairness.91 While it is notable that an international tribunal
86

Rosenne and Ronen, The Law and Practice of the International Court, 1920–2005 557; see also C. N. Brower,
‘The Anatomy of Fact-Finding Before International Tribunals: An Analysis and a Proposal Concerning the
Evaluation of Evidence’ in R. B. Lillich (ed), Fact-Finding Before International Tribunals (Transnational
1992).
87
Highet, ‘Evidence, the Court, and the Nicaragua Case’ 46;
88
See Reisman and Freedman, ‘Plaintiff’s Dilemma’ 739; H. Thirlway, ‘Dilemma or Chimera – Admissibilty of
Illegally Obtained Evidence in International Adjudication’ 78 American Journal of International Law 622,
633.
89
Hulley Enterprises Limited (Cyprus) v The Russian Federation, PCA Case No AA 226, Final Award (18 July
2014)) para 1218, 1223.
90
Blair and Gojković (n 83) 248; See further James Boykin and Malik Havalic, ‘Fruits of the Poisonous Tree:
The Admissibility of Unlawfully Obtained Evidence in International Arbitration’ (2015) 5 Transnatl Disp
Mgmt <https://www. transnational-dispute-management.com/article.asp?key=2255> accessed 6 January
2020.
91
Methanex Corporation v United States of America, UNCITRAL, Final Award (3 August 2005) para 55.
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ibid para 54.
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would consider such evidence inadmissible, it should be taken into account that in this particular
case it was the party seeking to rely on the evidence that had committed the unlawful act in
order to obtain it, that the tribunal considered the documents to be of marginal materiality, and
as such that excluding these documents from proceedings would not have any significant
impact.92
In contrast, in EDF v Romania, EDF sought to rely upon a recording between one of its
employees and the President of Romania regarding the payment of a bribe required to continue
its business in Romania.93 While the tribunal found that the tape recording had been obtained
by EDF illegally, it showed its willingness to look to the practice of other courts and tribunals
and found that;
Generally, international tribunals take a liberal approach to the admissibility of evidence. The
Tribunal is of the view, however, that such discretion is not absolute. In the Tribunal’s
judgment, there are limits to its discretion derived from principles of general application in
international arbitration, whether pursuant to the Washington Convention or under other forms
of international arbitration. Good faith and procedural fairness being among such principles,
the Tribunal should refuse to admit evidence into the proceedings if, depending on the
circumstances under which it was obtained and tendered to the other Party and the Tribunal,
there are good reasons to believe that those principles of good faith and procedural fairness
have not been respected.94

As such, in this particular case, the tribunal took into account that a number of factors in
determining the admissibility of the evidence, including, inter alia, the actions of the party
seeking to rely on the evidence, and its reliability.95 Tribunals also considered the admissibility
of illegally-obtained evidence in other cases, excluding such evidence in cases such as
Libanano v. Turkey.96 Other tribunals have landed somewhere in the middle, such as Caratube
v. Kazakhstan, in which Caratube sought to rely on certain documents that had been leaked as
part of the so-called ‘KazakhLeaks’ incident in 2016.97 In this case, the tribunal allowed the
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admission of certain non-privileged documents which had been illegally-obtained but excluded
other, privileged documents.98
This rich investment arbitral practice on this cross-cutting issue of evidence and procedure
has allowed commentators to draw larger conclusions from this practice in an attempt to
develop the doctrine. For instance, Blair and Gojković have argued that this recent practice
shows that when faced with such questions tribunals have tended to ask a number of
additional questions, including: (i) has the evidence been obtained unlawfully by a party who seeks
to benefit from it? (ii) does public interest favour rejecting the evidence as inadmissible? And (iii) do
the interests of justice favour the admission of evidence?99 Taken together, this represents a clear

example of the potential added value of taking investment arbitral practice into account.
The issue of illegally-obtained evidence is just one example chosen to illustrate the rich
corpus of investment law practice which could act as a driver of the development of
international law more generally.100 For this potential to be realised, however, other courts
and tribunals would have to embrace Judge Greenwood’s advice that international courts can,
and should, draw on the jurisprudence of other international courts and tribunals – even if
they are not bound necessarily to come to the same conclusions.101 The question then
becomes whether courts and tribunals are likely to do so. The final section offers some hope
in this regard, speculating that courts and tribunals will find it increasingly difficult to avoid
such engagement as long as parties continue to rely on investment arbitration practice in their
submissions.
Concluding Thoughts: International Courts and the Unsustainability of Isolationism
Chester Brown’s influential work on the development of a so-called common law of
international adjudication, mentioned above, identifies a range of factors which he argues
facilitate procedural cross-fertilization between courts and tribunals.102 More than a decade on,
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it is instructive to take Brown’s work as a reference point and reflect on the extent to which
these facilitating factors have been borne out in practice. Overall, the courts and tribunals
considered here have not been particularly forthcoming in their dicta on any potential
development of a common law of international adjudication or procedural cross-fertilization.
Brown cites the relatively small size of the ‘international bar’, and ‘international judiciary’ as
a factor capable of contributing to converging approaches to procedural issues.103 However,
while empirical research carried out in the intervening years has confirmed that a relatively
small group of individuals appear in the majority of investment arbitration cases. 104 this does
not seem to have been mirrored by any increase in citations of investment arbitral practice.
Similarly, although Brown suggests that international courts and tribunals may utilise
‘customary rules developed in international judicial practice, and general principles of law, both
of which are well established as sources of judicial procedure’ to justify cross-fertilization,
tribunals have not yet explicitly relied on such argumentation.105 In fact, even when presented
with the opportunity of doing so, as in the case of the Chagos MPA arbiration above, 106
regarding whether the widely-accepted IBA Guidelines represented general principles of law,
the tribunal demurred.
More generally, it is difficult to discern whether courts and tribunals consider such crossfertilization to be a positive practice, as Brown suggested they may. This is perhaps to be
expected, given the principle of judicial economy107 but it nevertheless leaves us attempting to
look for any such developments ‘between the lines’ of judgments and awards. As such, the
rather mixed picture presented in Part 1 suggests that the limiting factors which may hamper
procedural cross-fertilization also mentioned by Brown may still be an impediment. These
limiting factors include the fact that, while some constitutive instruments and rules of procedure
may be similar,

108

other regimes are significantly different on certain issues, and that

the existence of an ‘international bar’, (viii) competition among international courts, (ix) a perception of
commonality between courts as being a generally positive development, (x) the similar relationship between
parties and the tribunal, (xi) parties themselves pleading the relevance of the practice of other courts, and finally
(xii) norm-intrinsic reasons such as fairness.
103
ibid.
104
Sergio Puig, ‘Social Capital in the Arbitration Market’ (2014) 25(2) EJIL 387.
105
Brown (n 1) 229.
106
Above at 1.1.
107
Ridi (n 8).
108
Brown (n 1) 226; This may be because a number of different sets have rules have a common ancestor, such as
those of the International Court of Justice, the International Tribunal for the Law of the Sea, and the

GCILS Working Paper, No. 4, September 2020

Page | 24

James G. Devaney | On the Contribution of Investment Arbitration to Issues of Evidence and Procedure
Before Other International Courts and Tribunals

interpretation can only bridge some of this gap.109 Other limiting factors are the particular
function assigned to each tribunal and the nature of the parties which appear before it.110 For
instance, the apparent reluctance of the ICJ to rely on investment arbitration practice (compared
at least to inter-State arbitration) examined above,111 may be to some extent rooted in, in my
opinion misplaced, misgivings regarding the mixed nature of investment arbitration.
Ultimately, another factor identified by Brown is most likely to determine the long-term
influence of investment arbitration: the extent to which parties themselves rely on arbitral
practice in their submissions. It was through such submissions that the ICJ made its first and
second mentions of investment law practice in recent times, even if it did not ultimately rely
on such practice.112 In this vein, the more that parties cite investment practice with regard to
evidence and procedure, it seems likely the courts and tribunals will find it difficult to resist
some form of engagement with it. Of course, some courts and tribunals may continue to
attempt to hold back the tide and refuse to consider investment arbitration practice for
formalistic (as in the case of Chagos MPA) or other reasons. However, doing so would be a
mistake, and it is much more fruitful to ‘take into account’ the practice of investment
arbitration, particularly that which is relied upon by parties in their own submissions. And, as
we have seen, as long as cross-cutting issues of evidence and procedure such as the
admissibility of illegally-obtained evidence continue to be thoughtfully handled (and the law
developed accordingly), it is highly likely that parties and their counsel will continue to turn
to investment arbitration practice in the hope of bolstering their legal arguments.
All this comes at a time when some scholars are writing of procedural cross-fertilization
fostering an ‘emerging model of due process’ which itself produces ‘certain common
expectations and apparent deviations from the model must be explained.’113 Others talk of a
‘brave new world’ of authority sharing, in which it is necessary to ‘pay greater attention than
ever before to authorities originating from other dispute settlement peers that are dealing with
similar questions.114 Whether or not one agrees that we are indeed living in a brave new world,
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today it is at the very least difficult to maintain that international law is ‘a series of fragmented
specialist and self-contained bodies of law, each of which functions in isolation from the
others’. 115 Rather, as Part 2 argued, international courts can, and should, draw on the
jurisprudence of other international courts, and the rich corpus of investment arbitration practice
should be paid just as much attention as any inter-State court or tribunal.
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